Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



EIGHT CENTURIES 



OF 



REPORTS; 



OB, 






SOLEMNLY ADJUDGED IN THE/EXCHEQUER CHAMBER, 

OR, UPON WRITS OF ERROR. 



PUBUSHED ORIGINALLY IN FRENCH AND LATIN 

By judge JENKINS. 



CAREFULLY TRANSLATED IN 1777, 

By THEODORE BARLOW, 

OP THE MIDDLE TEMPLE, ESQ., 

WITH THE ADDITION OF MANY THOUSAND REFERENCES. 



FOURTH EDITION 

WITH ADDITIONAL NOTES; A REVISED TABLE OF THE PRINCIPAL 

MATTERS, AND LIFE OF THE REPORTER, 

BY 

CHARLES FRANCIS MORRELL, 

OF THB MIDDLX TEMPLB, BARKISTBR-AT-I.«,W ; 
EDITOR OP "lane's EXCHEQUER REPORTS," ETC. 



H. SWEET & SONS, 4//>^ANCERY LANE, 

1885. 



1 



» -^v 



LIBRARY GF WE 



LONDON: 
BRADBURY, AGNBW, & CO., FXINTSKS, WHITIPKIAXS. 



0.4-471(0 

JUL 13 m\ 



PREFACE. 



Jenkins' Centuries, a reprint of which will be found in 
the present volume, is a work of admitted accuracy. 

It possesses moreover very considerable authority, and 
is frequently cited in the older books. 

The term ** Centuries," which is the name given to the 
work by the author himself, is derived from its being 
divided into Eight Books, each containing, nominally, the 
reports of a hundred cases, decided in the Exchequer 
Chamber and the King's Bench in error. 

These reports extend over a considerable period of 
time, viz. : from the 4 Henry III. to the 21 Jac, I., i.e., 
from the year 1220 to the year 1623. 

As might be inferred, therefore, from the very long 
period over which it runs, the book is not in its truest 
sense a book of ** Reports " strictly so called, though the 
author has always been included among the reporters and 
is not likely to be now deposed. 

It consists in the main of abstracts from the Year 
Books, and from various other reports, notably those of 
Keilwey, Benloe, Dyer, Plowden and Coke, the source 
from which the subject matter is obtained being generally 
stated in the margin. 
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It also contains, however, certain abstracts of manu- 
script cases not elsewhere found, together with others 
taken from Fitzherbert's Abridgment and probably from 
those of Statham and Brooke. (Compare /^j/, p. XVI 1 1.) 

In another view, the author of the Centuries is note- 
worthy as being in effect the originator of the idea from 
which has since sprung the great series of Leading 
Cases. 

When the case which he presents is important he 
appends a note of his own, being in this respect the 
father of that class of annotators at the present day. 

The style of the book is clear and concise, the point 
in each case being stated in the plainest form and with- 
out unnecessary verbiage, thereby affording an example 
which might be followed with advantage by the vast 
army of reporters at present employed in the various 
courts. 

Notwithstanding this brevity of style the notes ap- 
pended by the author to the various cases abound in 
learning, and afford a stock of information in connection 
both with legal and general matters which amply repays 
perusal. 

The first edition of the work was published in the 
year 1661 — a French folio — which was followed by an 
English folio in 1734, and again in 1771 or 1777. 

This edition of 1 771-1777 was the last edition pub- 
lished, and is stated in the title to be "The Third 
Edition, corrected and carefully translated by Theodore 
Barlow, of the Middle Temple, Esqre., with the addition 
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of many thousand references : particularly to such 
statutes as have altered or amended the law." 

The present volume contains a verbatim reprint of 
this " Third Edition." 

The method adopted by the present editor in carrying 
out the reprint is that aimed at in the reissue of Lane's 
Exchequer Reports by the same editor and publisher 
last year. 

In the Preface to that work he said, " With the reason 
for the present reprint the editor cannot attempt to deal. 
The subject has been exhaustively and most carefully 
argued by Mr. Wallace in his preliminary chapter to 
* The Reporters/ and notably at p. 40, where he says, 
' The profession needs at the present time, and will 
continue more and more each succeeding year to need, 
( I ) an exact reprint of all the existing volumes, preserving 
as nearly as possible their identity of paging and other 
mechanism* ♦ ♦ The reports may become — they have 
become — ^greatly antiquated. They will become more so ; 
but in the keen research of an intellectual profession, they 
must ever be referred to as they appear in their source and 
spring ; and the endeavour of wisdom should therefore 
be not to change but to present them. I do not forget 
that the law is in a constant state of transition ; that even 
now it has ceased to be a fixed and exact science, and 
that we appeal to precedent, more as corroborations of 
argument than as conclusive of truth ; that with the 
disuse of old actions, and the introduction of new, the 
principles of the systems which crystallize around its 
forms are constantly broken up and reshaped, and that 
through progressive developments it may at last be 
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translated to new conditions of existence. But, I say, to 
obliterate the records of the old reports is impossible. 
You might as well repeat the folly of Revolutionary 
France, and begin anew with the year " One/' In 
the physical world every vestige of the ruined past 
may be swept away. Not so in the intellectual and 
moral. As now the old reports are, so will they 
continue to be — in every state — the cradle of our juris- 
prudence. In the law, the present is ever born of the 
past'" 

The same remarks apply — though, in view of the more 
definite status of the reporter, with even greater force — 
to the present reprint. 

Every care has been taken to make the reprint an 
exact one, the only alteration being that the *' folio " has 
been reduced to a more convenient form. 

In this respect the editor ventures to think the work 
an improvement, as after the publication of Lane in 1884, 
Jenkins' Centuries were the only reports in the recog- 
nised Exchequer Series which remained in folio, and the 
whole series thus becomes uniform. 

In order to avoid confusion, also, the old folio paging 
has been carefully retained throughout in brackets in the 
margin ; while the Index and Table of Cases have been 
thoroughly revised. 

Bearing in mind, that in dealing with reprints of this 
nature, " the endeavour of wisdom should be not to change 
but to present them," it would certainly have been un- 
advisable — not to say impossible — ^while retaining the 
original matter and limit, to deal, in the present volume, 
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with any degree of fulness with the various alterations in 
the law since the reports were taken, or to attempt to 
bring the law down to the present time. 

Extra side-notes have been added from time to time 
however, and other explanatory annotations and references 
made where it was possible without encumbering or 
altering the work. 

C F. M. 

4, Essex Court, Tbmpls, E.C., 
August 1st, 1885. 



THE LIFE OF JUDGE JENKINS. 



David Jenkins, the author of the following Reports, was 
bom at Hensol in Glamorganshire in the year 1586. 

He was educated at St. Edmund Hall, Oxford, whence he 
removed to Gray's Inn, where after his call to the bar he 
enjoyed a considerable practice and was subsequently made one 
of the judges for South Wales. 

This office he held at the commencement of the Great 
Rebellion, at which time he soon gained an unenviable notoriety 
in the eyes of the Parliament for his unswerving loyalty to King 
Charles, as well as by the severe measures taken by him against 
all persons in his district who ventured to bear arms against 
that monarch. 

Judge Jenkins was at length, however, himself made prisoner 
at Hereford, when that city was surprised by the Parliamentary 
forces, and was thereupon hurried off to London by his captors 
and placed in the Tower. 

Brought first to the bar in Chancery, he took objection to 
the authority of the Court, on the ground that their seal was 
counterfeited, and the commissioners of such seal illegally 
constituted, for which obstinacy he was forthwith committed to 
Newgate, impeached of treason and brought to the bar of the 
House of Commons. 

Even before that high tribunal, however, the spirit of the 
loyal adherent of the King was not tamed. In the House 
itself he carried himself with undaunted courage, refused to 
recognise its authority or even to make his obeisance to the 
Speaker. 
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Nor did he hesitate to express plainly the reasons by which he 
was influenced. " In your speech, Mr. Speaker," he said, "you 
have told me that the House was offended at my proceedings in 
not making any obeisance to you since I entered here, and that 
it was the more astonished because I pretended to know the 
laws of my country, which I have studied for more than forty- 
five years. It is precisely because of this knowledge that I have 
acted and ought to act as I have done. If the arms of the King 
were engraved on your mace and you acted under his authority 
I should have shewn you all possible respect. But, Mr. Speaker^ 
since you and this House have renounced your duty and the 
obedience which you owe to your natural sovereign, — to your 
lord and king, since you have become a cave of robbers, 
ought I to bow my head before this House of Rimmon ? God 
would never forgive me for such a sin." 

This plain speaking provoked the House to such a degree, 
that without any further trial they voted him and Sir Francis 
Butler guilty of high treason, and fixed the day of execution. 

Thereupon Judge Jenkins " resolved to suffer with the Bible 
under one arm, and Magna Charta under the other ; " but his 
enemies were fortunately diverted from their design by a 
facetious speech of one Harry Marten; a kind of Parliamentary 
buffoon — a class of persons which appears to exist at all periods 
of history. The prisoner was, however, fined £ i,ooo for contempt, 
committed again to Newgate, and his estates sequestrated. 

While in Newgate he bravely withstood the Parliament, who 
were especially desirous to attach him to their cause, and in 
spite both of promises and menaces, of which the commissioners 
sent for this purpose did not hesitate to make use, the old 
lawyer remained unmoved. 

The result was that Jenkins continued in Newgate or in other 
prisons until the Restoration. 

After this event, as some reward for his loyalty, he was 
designed to be made one of the jqdges at Westminster, but 
refusing to comply with the usual demands of the perquisites on 
that occasion, which he thought unreasonable after all he had 
suffered, he retired to his estate in Glamorganshire, \(diich had 
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been then restored to him, and died at Cowbridge in the same 
county, on December 6th, 1667, at the advanced age of 
eighty-one. 

"A mighty Athlet in the vast arena of the first English 
Revolution, was one of our greatest lawyers; whose moral 
intrepidity exceeded even his profound erudition in the laws of 
our Constitution/' says Mr. Disraeli in his Commentaries on the 
Life and Reign of Charles the First 

"Judge Jenkins takes no station in the page of our historians ; 
yet he is a statue which should be placed in a niche. He was 
brought before the Parliament for the loyalty of his conduct ; 
but, dreading to execute a man in whose learning and honesty 
the nation had such confidence, these reformers of courtly 
corruption offered to settle a pension upon him if he would 
acknowledge their authority. Jenkins treated their proposition 
with scorn; and, when threatened with execution, defied all 
forms of martyrdom they could invent. * To put me to death in 
this cause,' said he, ' is the greatest honour I can possibly receive 
in this world : and for a lawyer and judge to die for obedience 
to the laws will be deemed by the good men of this time a 
sweet-smelling sacrifice, and by this and future times, that I died 
full of years, and had an honest and honourable end.' ' I will tell 
you,' he continues, in full prospect of the event of his execution, 
' all that I intend to do and say at that time. First, I will eat 
much liquorice and gingerbread to strengthen my lungs, that I 
may extend my voice far and near. Multitudes, no doubt, will 
come to see the old Welsh judge hanged. I shall go with 
venerable Bracton's book hung on my left shoulder, and tiie 
Statutes at Large on my right. I will have the Bible, with a 
ribbon, put round my neck, hanging on my breast All these 
were my evil counsellors, and they must be hanged with me 1 
So, when they shall see me die, affirming such things, thousands 
will enquire into these matters ; and having found all I told 
them to be true, they will come to loathe and detest the present 
tyranny.' " 

His vindication of himself, and several other occasional tracts 
of his writing, against the proceedings of '* the rebellious Long 
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Parliament," have been before reprinted. He was also the 
author of the well-known treatise " Lex Terrae," and, in the 
opinion of Bridgman, of a book published in 1657, under the title 
of " Pads Consultum," or a Directoiy to the Public Peace, briefly 
describing the antiquity, extent, &c. of several County Corpora- 
tion Courts, especially the Court Leet. 

It is by his " Reports," however, which are here reprinted, that 
Judge Jenkins is now chiefly known to the legal profession. 
They were published first in the year 1661, and on the original 
title page are stated by their author to be " Rerum judicatarum 
centuriae octo." An account of the subsequent Editions has 
already been given, ante, p. IV. 

The book was composed in prison, and to the hard treatment 
he there endured he refers in his preface to it (sttpcst, p. XVIII). 
"Amidst the sound of drums and trumpets,'* he says, "sur- 
rounded by an odious multitude of barbarians, broken with old 
age and confinement in prisons, where my fellow subjects, grown 
wild with rage, detained me for fifteen years together, I bestowed 
many watchful hours upon this performance." 

The courageous spirit which, amidst such surroundings, could 
compile a work of admitted accuracy needs no higher memorial 
than the book itself. 

In conclusion it is only right to add, that though so loyal a 
subject, Jenkins appears to have been strongly animated by a 
love of constitutional liberty. From his own writings it is clear 
that he withstood the King in the outset. " We did and do," he 
says in his works, " detest monopolies and ship-money, and all 
the grievances of the people as much as any men living : we do 
well know that our estates, lives, and fortunes are preserved by 
the laws, and that the King is bound by his laws." But when he 
found that Charles was to be stripped of all his rights, and a 
despotism equally tyrannous to be established, he expressed his 
disapprobation and maintained the King's cause with equal 
resolution. Nor until the death of the King rendered such a 
policy impossible did he hesitate to put forward conciliating 
views. " Let not the prevailing party,'^ he writes in one place 
" be obdurate. That which is past is not revocable. Restore 
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his Majesty. Receive from him an act of oblivion, a general 
pardon, assurance for the arrears of the soldiery, and meet 
satisfaction for tender consciences." 

Without venturing upon the dangerous field of party politics 
it is impossible not to hazard the opinion that had the advisers 
of both King and Parliament been influenced by a similar 
spirit of moderation, what is commonly known as '' The Great 
Rebellion " might have had a far different and perhaps more 
satisfactory issue. It is a mournful comment upon the fallibility 
of human anticipations that within eleven years from the tragedy 
at Whitehall, Charles II. was recalled to disgrace the throne 
by conduct even more intolerable than that of his father, 
while it was not until the reign of James II. that a bloodless 
revolution laid the first foundation of a permanent Liberty, in 
the vain pursuit of which numberless lives had been sacrificed 
nearly fifty years before. 

C. F. M. 
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TO THE READER. 

The welfare of the community in a great measure 
depends upon matters that have been adjudged : a 
matter is properly said to be adjudged when there can 
be no appeal ; and in all nations it obtains the name of 
truth. When I had spent much time and pains in con- 
sidering how I might do most service to all who study 
the laws of England, I could think of nothing more 
useful than to collect all the scattered resolutions which 
had been made on the most mature deliberation, and 
with consummate judgment by all the judges of England, 
or, which is equal, by the greater part of them; and 
to publish them, so collected, in one middling volume. 
That most celebrated judge Lord Littleton compiled 
his book, which will grow venerable more and more 
through numberless generations, filled with resolutions 
of this sort ; and to the great benefit of the publick, as 
well as to the praise and honour of the laws, the learned 
from his time to ours have constantly adhered to these 
resolutions, and not departed from them in the least; 
except in a few instances which have been altered in 
parliament, as it was thought the exigencies of the times 
required. The renowned and laudable Spartan com- 
monwealth flourished both at home and abroad for 
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seven hundred years and upwards, having all that 
while inviolably preserved their antient laws and 
custx>ms. What else means that clause in the King's 
commission, by which he commands the judges to ad- 
minister full and speedy justice to his people, according 
to the laws and customs of England, but that variety 
of judgments, and novelty of opinions (those two plagues 
of a commonwealth) should be diligently and attentively 
avoided and guarded against : and that the laws should 
be settled, fixed, and as few in number, as the great 
variety of human affairs will possibly admit of? And 
indeed nothing is more productive of good government. 
Lord Coke and Lord Hobart have furnished surprizing 
light to the professors of the law. They were two men 
of great authority and dignity; men who to the most 
accurate eloquence joined a superlative knowledge of 
the laws; being also judges of consummate integrity. 
The monuments of their great abilities and diligence 
will flourish as long as our most just and holy laws, and 
the splendor, majesty and name of the Kingdom of 
England shall endure. I knew, marked, observed arid 
revered that noble pair for many years. Lord Hobart 
was adorned with the brightest endowments ; his elo- 
quence was excellent; his family honourable; and his 
understanding piercing; in him the sweetest affability 
was united with the most venerable gravity; and he 
always had equity before his eyes : which is a most 
valuable quality in a judge, because the law very often 
is laid down in general terms ; for it is infinite, and it is 
impossible for it to take in those things which are yet to 
come, and which may possibly happen. The praise 
which I have here given Lord Hobart is a just tribute 
to his merit. 
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Lord Coke had also some great virtues ; he was a 
judge of unalterable integrity; power could not break 
him, nor favour bend him ; he enjoyed the smiles and 
frowns of the Court by turns ; and possessed an immense 
fortune which he had honestly acquired : this only was 
objected to him as a fault, that he was thought to go too 
great lengths with a Republican party : he died in a very 
advanced age, and in the highest estimation. ' After his 
death, in times turbulent and calamitous to Britain, some 
of his books were published, in which there are a few 
passages which ought to be expunged, by which he 
seems to bridle the Sovereign, and give the reins to the 
people : which few passages (if they are his) that great 
man, remarkable for his piety, eminent for his learning, 
and a most obedient subject to kings, did not insert with 
an ill design ; and doubtless, were he to rise from the 
dead, he would take care to expunge them. Sir 
Anthony Fitzherbert, Sir William Stamford, Lord 
Broke, Lord Dyer, Sir George Croke, and Mr. Edmond 
Plowden (all remarkably great men) have illustrated 
our law by their learned writings. They, who would 
eflfectually read our laws, must again and again turn over 
whatever is to be found concerning them, whether in 
printed books, or among our written records : but before 
they bestow their pains upon the more antient writings 
(because many things in them are grown obsolete, and 
gone into disuse, and many other points are distracted 
by variety of opinions) it is of importance to gentlemen, 
that as soon as they have acquired the rudiments of the 
law, they should diligently collect and imprint on their 
minds the solemn judgments and resolutions of the 
judges, that they may raise their superstructures of 
knowledge upon well-laid foundations; that they may 
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not be forced to learn what they must unlearn again. 
Such a course of reading will be like a touchstone, which 
distinguishes good money from counterfeit; and will 
make the reader happy in the knowledge of truth, so 
that he will not be liable to be imposed on by false 
opinions. For this purpose; I have written animad- 
versions upon Perkinson, Saint-Germain, Broke, The Old 
Tenures, Fitzherbert's Natura Brevium, and The Old 
Natura Brevium, and upon the book wrote by Sir Henry 
Finch who was lately the King's serjeant at law, and 
upon the Law Lexicon or Vocabulary and Dyer: for 
these are the books which the students of the law 
generally read in the first place after Littleton. I have 
also compiled a Book of Reports in several divisions, 
after the example of those famous men, Fitzherbert and 
Lord Broke, and have brought them down to our own 
times ; and have made observations upon all the Year- 
books of our laws, and upon the rules of law ; so that 
the studious reader by their assistance may safely steer 
through the straits of the law without any danger of 
striking upon the rocks of error. Amidst the sound of 
drums and trumpets, surrounded with an odious multi- 
tude of barbarians, broken with old age and confinement 
in prisons, where my fellow subjects grown wild with 
rage detained me for fifteen years together, I bestowed 
many watchful hours upon this performance. 

David Jenkins. 



JUDGMENTS OF THE SAGES OF THE LAW 

AGAINST INNOVATIONS. 

1 1 -ff. 3. Fits. Fonnedon 32. We must maintain the antient customs. 

16 -E. 3. Execution; Fitz, 47. We neither will, nor can change the 
antient law. 

18^. 3. Pascha, Plaintiff 4. We will not change the antient law. 
29 E. 3. 35. The law is usage. 

45 E, 3. Fitg. Age, 1 18. Let us follow the footsteps of our forefathers. 
47 E. 3. 17. 

11 /T. 4. 9a We must judge as the antient sages have done. 
50 J?. 3. 18. 

12 /f. 4. 12. We ought not to disallow that which the sages before us 
have allowed. 

38 H, 6. 8. 3 £. 4. 5. The usual form of pleading is not to be changed. 
1$ E. 4. 24. 33 H. 6. 14. 2 H, 7. 8. 

4 JE". 19. It is not honourable to vary in judgments. 5 £". 4. 109. 

21 £*. 3. 4!. The Mayor of Exeter's case in debt against Tayler, A 
judgment affirmed in a Writ of Error est stabile &» perpeiuum. 

13 /f. 7. 23. A counsellor is not to be heard who speaks against pre- 
cedents. 13 H. 7. 13. II /f. 7. II. 21 H. 7. 19. 14 H. 8. 7. 27. 
II /f. 7. II. Let us look into our precedents, and they will make an end 
of the matter. 

34 /f. 6. 4. Our law is founded upon the law of God. 

Keyleway 191. The law of God, and the law of the land are all one. 

10 jE*. 4. 4. The common law has been from the creation of the world ; 
for it is common reason. 27 E. 3. cap, i. The common law at all times 
was used. 8 J?. 4. 13. 

42 E. 3. 7* We will not judge according to the law at one day, and 
otherwise at another day. 

33 H, 6. 41. If we judge against former judgments, it is a bad example 
to the barristers and students of law : they will not have any faith in, or 
give any credit to their books. This is said by Sir John Prisot Chief 
Justice. 

8 H. 7. 2. The law is the preserver of the commonwealth. 

Ab assuetis nonjit injuria,. 

Nil iemere navandum. 

Fiat quod prius fieri consuevit, 

Novatio non tarn utilitate prodcst^ quam noviiate perturbat. 
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ly Jac, I. Crokcy i. Part^ 527. Cases often adjudged ought, to rest 
in peace. 

386. izjac, I. Precedents are founded upon great reason, and are 
to be observed. 

Coke* Misera servitus est ubijus est vagum, 

31 H, 6. There were seven judges of the Common Pleas, Prisot^ 
FulthorpSy Ardemif Portington^ Ascough^ Danvers^ Ashetons as 
appears by a fine of this year, which I have by me. 

14 /f. 6. 7. Apprentices at law attended at the Common Pleas* 
Prentice is so called a * peritia. 

* Fr. peritice, or from apprendre. 



. ABUSES OF THE LAW. 



I. Common recoveries. 2. The tossing about of pos- 
sessions by ejectione fimuB. 3. The taking away wager 
of law upon contracts. 4. The bad exposition of the 
statute of 32 H. 8, of Jeofails. 5. Actions on the case 
for a commoner. 6. Actions on the case for words. 
7. The excess of jurisdiction in Chancery, in examining 
judgments at common law, and examining suits pending at 
common law. That Court ought to do nothing else but 
compel the execution of trusts, and moderate the rigour 
of forfeitures : the common law ought to try fraud. .8 . 
Statutes of Jeofails and Amendments ought to be taken 
largely ; and after verdict, all mistakes and jeofails, as 
well in substance as in form, ought not to be regarded ; 
but judgments ought to be given according to the verdicts. 
9, The judges of the law expound statutes by equity ; a 
fortiori they ought so to do, where equity appears clearly 
to them, upon contracts, obligations, mortgages, and all 
stipulations : and by this method, the subjects will not 
be tired with expences, dfjustitia plena & ceteris dabitur. 
A good emperor commanded his judges to cut off the 
forms of law, and to insist only on the very substance of 
the matter controverted. The science of the law may be 
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preserved from barbarisms and impertinencies by excep- 
tions before verdict. lo. The King's patents are con- 
strued too subtilly. 

These abuses can only be altered by Parliament ; Pro- 
spiciendo non respiciendo. They have struck their roots 
deep, and concern multitudes of the Kingfs subjects* 



A TABLE OF THE CASES. 



FIRST CENTURY. 



19 H. 3; 
4H.3. 

21 H. 3. 
18 E. I. 
34 E. I. 
5 E. 2. 

18 E. 2. 
IS E. 2. 
I E. 3. 
IE. 3. 

1 E. 3. 7. 

2 E. 3. 20. 

3E.3. 
2E.3. 

3E. 3. 
2E. 3. 
7 Ass. 
f3E. 3. 

'3 E. 3. 

13 E. 3. 

14 E. 3. 

14 E. 3. 

15 E. 3. 

14 E. 3. 
[5 Ass. 

15 E. 3. 
[7 E. 3. 6. 
[7 Ass. 
[9 E. 3. 

19 E. 3. 

19 Ass. 

20 E. 3. 
20 Ass. 
20 E. 3. 
20 E. 3. 

20 E. 3. 

21 E. 3. 
30 Ass, 

21 E. 3. 23. 

21 E. 3. 45. 

22 E. 3. 32. 
22 Ass. 55. 
22 Ass. 

22 E. 3. 
29 Ass. 
29 Ass. 

23 E. 3, 22. 

24 E. 3* 

23 Ass. 

24 E. 3. 3S- 



Caa: ] 


Page 


I 


I 


2 


3 


3 


5 


4 


5 


5 


5 


6 


5 


7 


6 


8 


7 


9 


8 


10 


8 


II 


9 


12 


9 


13 


10 


14 


10 


15 


10 


16 


10 


17 


II 


18 


II 


19 


12 


20 


14 


21 


14 


22 


15 


23 


15 


24 


16 


25 


16 


26 


17 


27 


17 


28 


18 


29 


19 


30 


19 


31 


20 


32 


20 


33 


20 


34 


20 


35 


21 


36 


22 


37 


22 


38 


22 


39 


23 


40 


23 


41 


25 


42 


25 


43 


26 


44 


26 


45 


26 


46 


27 


47 


27 


48 


28 


49 


29 


50 


30 



24 E. 3. 34. 
24 E. 3. 24. 
24 E. 3. 37, 
15 E. 3. 39. 
26 Ass. 
26 Ass. 
26 Ass. 
26 Ass. 
26 Ass. 
2E. 3. 

26 Ass. 
24 E. 3. 

28 Ass. 

27 E. 3. 84. 

29 Ass. 
26 Ass. 
29 Ass. 
29 E. 3. 6. 
29 Ass. 

29 E. 3. 30. 

29 Ass. 

30 Ass. 

33 E. 3. 
23 E. 3. 

34 E. 3. 
45 Ass. 

35 Ass. 
35 E. 3. 
30 Ass. 
37 Ass. 
39 Ass. 
39 E. 3. 
29 Ass. 

39 E. 3. 14. 

40 Ass. 

40 Ass. 

41 Ass. 
41 Ass. 

41 Ass. 

42 E. 3. 

43 E. 3 
43 Ass. 
43 Ass. 

43 E. 3. 10. 

43 E. 3. 6. 

44 Ass. 

44 E. 3. 1 1. 
44 E. 3. 6 
44 Ass. 
44 E. 3. 2 



Case Page 


51 


30 


52 


31 


53 


31 


54 


32 


55 


32 


56 


33 


57 


33 


58 


33 


59 


34 


60 


34 


61 


34 


62 


35 


63 


35 


64 


36 


65 


36 


66 


37 


67 


38 


68 


38 


69 


40 


70 


41 


71 


42 


72 


42 


73 


43 


74 


44 


75 


44 


76 


45 


77 


45 


7^ 


46 


79 


47 


80 


48 


81 


48 


82 


49 


83 


49 


84 


SO 


85 


50 


86 


51 


^7 


51 


88 


52 


89 


52 


90 


53 


91 


53 


92 


54 


93 


55 


94 


55 


95 


56 


96 


56 


97 


56 


98 


57 


99 


H 


I03 


58 



XXIV 



A TABLE OF THE CASES. 



SECOND CENTURY. 



44 Ass. 

44 E. 3. 14. 

45 E. 3. 8. 

46 E. 3, 

46 E. 3. 30. 

45 E. 3. 

47 E. 3. 13. 

45 E. 3. 8. 

46 E. 3. 

45 E. 3. 15. 

46 E. 3. 30. 

47 E. 3. 13. 
47 E. 3. I 
47 E. 3. 7 
46 E. 3. 6. 
45 E. 3. 6. 
14 E. 3. 
T-R. 2. 

13 R. 2. 

7 R. 2. 

12 R. 2. 

21 R. 2. 

8 R. 2. 

2 R. 2. 

13 R. 2. 
6R. 2. 
12 R. 2. 

22 R. 2. 

3 H. 4. 4. 
II H. 4.31. 

8 H. 4« 4* 
7 H. 4. 39. 
3 H. 4. 9. 

6 H. 4. 9. 
2 H. 4. 23. 
2 H. 4. 10. 

7 H. 4. 34. 

2 H. 4. 7. 

1 H. 4. I. 
II H. 4. 4. 

10 H. 4. 

7 H. 4. 36. 

3 H. 4. 2. 
7 H. 4. 27. 

9 H. 4. I. 

11 H. 4. 34. 
7 H. 4. 41. 
II H. 4. 49. 
1 1 H. 4. 93. 

2 H. 4. 9. 



Case Page 



I 

2 

3 
4 

5 

6 

7 



60 
60 
61 
61 
62 
62 

63 



8 64 

6 64 

10 64 

11 64 

12 65 

13 66 

14 66 

15 67 

16 67 

17 67 

18 67 

19 68 

20 69 

21 69 

22 70 

23 71 

24 71 

25 72 

26 72 

27 73 

28 73 

29 73 

30 74 

31 74 

32 75 

33 76 

34 77 

35 77 

36 78 

37 78 

38 78 

39 79 

40 79 

41 80 

42 81 

43 82 

44 82 



4S 


82 


46 


83 


47 


83 


48 


83 


49 


84 


50 


84 



14 H. 4. 27. 
1 1 H. 4. 65. 
2 H. 4. 23. 
2 H. 4. 19. 
I H. 5. 
4H. 5. 
4H. 5. 

9 H. 5. 5- 
9 H. 5. 13. 
28 H. 6. 

20 H. 6. 15. 

35 H. 6. 35. 

21 H. 6. 34. 
39 H. 6. 5a 
39 H. 6. 41, 
28 H. 6. I. 
38 H. 6. 10. 
38 H. 6. 30. 
38 H. 6. 29. 
37 H. 6, 12. 

36 H. 6. 27. 
36 H. 6. 5. 
36 H. 6. 23. 
32 H. 6. 27. 
32 H. 6. 24. 
32 H. 6. 22. 
34 H. 6. 31. 
34 H. 6. 26. 
14 H. 6. 26. 
34 H. 6. 18. 

1 H. 6. 6. 

2 H. 6. 5. 
4 H. 6. 23. 
7 H. 6. u. 
^ H. 6. 15. 

H. 6. 43. 
H.6. 15. 
H. 6. 19. 
H. 6. 40t 
H. 6. 4^« 
' H. 6. 32. 
H. 6. 42> 
H. 6. 51. 
. 6. 12. 
. 6. 7. 
. 6. 17. 
. 6. 47. 
. 6. 9. 

6.37. 
.. 6. 



7 
8 

8 

4 

9 
II 

II 

22 

4 

14 

18 

19 

31 
9H. 

35 H 



H. 



H. 
H. 
H. 
H. 



Case Page 
84 
85 
85 
85 

86 
86 

87 
88 
88 

89 
90 



;i 

12 

13 
14 
5 

;6 

7 

;8 

60 
61 
62 



63 91 

64 91 

65 92 

66 92 

67 93 

68 93 

69 95 

70 95 

71 96 

72 96 

73 97 

74 98 

75 99 

76 99 

77 100 

78 100 

79 loi 

80 lOI 

81 lOI 

82 102 

83 103 

84 103 

BS 104 

86 105 

S7 105 

88 105 

89 106 

90 106 

91 107 

92 108 

93 108 

94 109 

95 109 

96 109 

97 1 10 

98 III 

99 ni 
100 112 



A TABLE OF THE CASES. 



XXV 



THIRD CENTURY. 



14 H. 6. 25. 
35 H. 6. 9. 
3 H. 6. 34. 
39 H. 6. 25. 
39 H. 6. 36. 

35 H. 6. 

38 H. 6. 21. 
27 H. 6. 4. 
37 H. 6. 13. 

36 H. 6. 24. 

32 H. 6. 26. 
35 H. 6. 19." 
21 H. 6. 15. 

39 H. 6. 32. 

33 H. 6. 18. 

32 H. 6. 34. 

37 H. 6. 4. 
37 H. 6. 15. 

3 H. 6. 43. 

33 H. 6. 17. 
35 H. 6. 52. 
10 H. 6, 15. 

4 H. 6. 23. 
27 H. 6. 10, 
35 H. 6. 4. 
30 H. 6. 

27 H. 6. 
3H. 6. 
3H.6. 

26 H. 6. 

27 H.&. 

I H. 6. 5. 
8 H. 6. 19. 

1 £. 4. 9. 

2 E. 4. 8. 

3 E. 4. 18. 

3 £. 4. 24. 
4E. 4. I. 

4 £. 4* 40. 
4 £. 4. 10. 
4 E. 4. 13. 
4 E. 4. 25. 

4 E. 4. 31. 
5E.4. 

5 E. 4- 93. 
5 E. 4. 93- 
18 E. 4. 15. 

5 E. 4. 5- 
5E. 4. 
5 E. 4. 7. 



Case Page 




I 


114 


10 E. 4. 15. 


2 


"5 


10 E. 4. 14. 


3 


"5 


10 E. 4. 15. 


4 


"5 


6 E. 4. 5. 


5 


116 


6 E. 4. 9. 


6 


116 


6 E. 4. 9. 


7 


117 


7 E. 4. 10. 


8 


"7 


7 E. 4. 16. 


9 


117 


7E. 4. 


10 


118 


7 E. 4. 12. 


II 


119 


8E. 4. 


12 


119 


8 E. 4. 7. 


13 


119 


8 E. 4. 5. 


14 


120 


9 E. 4. 9- 


15 


120 


9 E. 4. 3. 


16 


120 


9 £.4. II. 


17 


121 


9 E. 4- 53. 


18 


121 


12 E. 4. 10. 


19 


121 


13 £. 4. 9. 


20 


122 


13 E. 4. 8. 


21 


122 


13 £.4. 8. 


22 


123 


13 £. 4. 7. 


23 


123 


13 E. 4. 3. 


24 


124 


14 £. 4. I. 


25 


124 


14 E. 4. 3. 


26 


124 


14 E. 4. I. 


27 


124 


15 £.4. II. 


28 


125 


21 £.4. 37. 


29 


125 


21 E. 4. 66. 


30 


125 


21 £. 4. 45. 


31 


126 


21 £. 4. 66. 


32 


126 


21 £.4-73- 


33 


126 


21 E. 4. 48. 


34 


126 


22 £. 4. 30. 


35 


127 


22 E. 4. 22. 


36 


127 


22 E. 4. 45* 


37 


127 


22 E. 4. 3. 


38 


128 


22 £.4. I. 


39 


128 


II £. 4. I. 


40 


129 


II £. 4. 10. 


41 


129 


15 £. 4. 7. 


42 


130 


18 £. 4. la 


43 


130 


18 £. 4. 7. 


44 


131 


18 E. 4. 8. 


4| 


131 


12 £. 4. 13. 


46 


132 


21 £. 4. 29. 


47 


132 


10 £. 4. 2. 


48 


132 


5 £. 4. 2. 


49 


133 


5 £. 4. 2. 


50 


133 


9 £. 4. I. 



Case Page 

51 J34 
52 



53 
54 
55 
56 
57 
58 

59 
60 

61 

62 

63 

64 

65 
66 

67 
68 

69 
70 

71 
72 

73 
74 

76 

77 
78 

80 
81 
82 

83 
84 

85 
86 

87 
88 

89 
90 
91 
92 
93 
94 

96 

97 
98 

99 
100 



134 
135 
135 
136 
136 
136 
136 
137 
138 
138 

139 

139 

139 
140 

140 
141 
141 
142 
142 

143 

143 

144 

144 

145 

145 

145 
146 

146 

146 

147 

147 
148 

148 
149 
ISO 
150 

151 

151 

151 

151 
152 

152 

152 

152 

153 
153 
153 
154 
154 



XXVI 



A TABLE OF THE CASES. 



FOURTH CENTURY. 



i8 E. 4. 13. 
18 E. 4. 13. 

21 E. 4. 66. 

22 E. 4. 
2 E. 4. 

2 R. 3. I. 
2 R. 3. 10. 
2 R. 3. 2. 

2 R. 3- 7. 
2 R. 3. 8. 

2 R. 3. 13. 
2R. 3. 
2 R. 3. II. 
2 R. 3. 12. 
2 R. 3. 12. 
2 R. 3. 12. 
2 R. 3. 2. 
2 R. 3. 38. 

H. 7. 13. 

H. 7. 14. 

H. 7. 8. 

H. 7. 23. 

H. 7. la 

H. 7. 5. 

H. 7. 5- 

H. 7. 5- 

H. 7. 13. 

H. 7. 9. 

H. 7. 

H. 7. 20. 

H. 7. 22. 

H. 7. 28. 

H. 7. 29. 

H. 7. 22. 

H. 7. 18. 

H. 7. 26. 
2 H. 7. 12. 
2 H. 7. 8. 
2 H. 7. 2. 
2 H. 7. 2. 
2 H. 7. 2. 
2 H. 7. 19. 
2 H. 7. 6. 
2 H. 7. 7. 



2 

3 
3 
3 



H. 
H. 
H. 
H. 



7. 12. 
7. 10. 

7. 
7. 12. 



3H. 7. 15- 
3 H. 7. 15- 



Case Page | 




I 


156 


2 H. 7. 2. 


2 


156 


4H.7. 


3 


^57 


4 H. 7. 8. 


4 


158 


4 H. 7. 18. 


5 


159 


4 H. 7. 2. 


6 


159 


4 H. 7. 18. 


7 


159 


4 H. 7. 7. 


8 


161 


4 H. 7. 8. 


9 


161 


5 H. 7. 2. 


10 


161 


5H.7. 


II 


162 


5 H. 7. 12. 


12 


162 


6 H. 7. 13. 


13 


162 


6 H. 7. 15. 


14 


163 


6 H. 7. 16. 


15 


163 


7 H. 7. 4. 


16 


163 


8 H. 7. 13. 


17 


164 


9 H. 7. 14. 


18 


164 


9 H. 7. 23. 


19 


164 


9 H. 7. I. 


20 


165 


9 H. 7. 6. 


21 


166 


10 H. 7. 23. 


22 


167 


II H. 7. 10. 


23 


167 


II H. 7. II. 


24 


167 


12 H. 7. 


25 


168 


13 H. 7. 40. 


26 


168 


13 H. 7. 39. 


27 


(68 


13 H. 7. 


28 


169 


13 H. 7. 


29 


169 


13 H. 7. 10. 


30 


169 


13 H. 7. 30. 


31 


170 


14 H. 7. II. 


32 


170 


14 H. 7. 13. 


33 


170 


14 H. 7. 2. 


34 


171 


15 H. 7. 2. 


35 


172 


16 H. 7. II. 


36 


172 


16 H. 7. 8. 


37 


172 


19 H. 7. 


38 


172 


20 H. 7. 234. 


39 


173 


20 H. 7. 


40 


173 


20 H. 7. 


41 


173 


21 H. 7. 39. 


42 


174 


22 H. 7. 86. Keyl. 


43 


174 


22 H. 7. 88. Keyl. 


44 


174 


22 H. 7. 93. Keyl. 


45 


174 


21 H. 7. 41. 


46 


175 


21 H. 7. 87. Keyl. 


47 


175 


19 H. 8. 6. 


48 


175 


19 H. 8. 12. 


49 


176 


18 H. 8. 3. 


50 


176 


26 H. 8. 5. 



Case Page 



51 


^n 


52 


177 


53 


178 


54 


'78 1 


55 


178 


56 


178 


57 


179 


58 


179 


59 


180 


60 


180 


61 


181 


62 


181 


63 


182 


64 


182 


65 


183 


66 


184 


67 


184 


68 


184 


69 


184 


70 


184 


71 


185 


72 


186 


73 


186 


74 


186 


75 


186 


76 


187 


n 


187 


78 


187 


79 


188 


80 


188 


81 


189 


82 


189 


83 


190 


84 


190 


85 


191 


86 


191 


87 


191 


88 


192 


89 


192 


90 


193 


91 


193 


92 


193 


93 


194 


94 


194 


95 


195 


96 


195 


97 


196 


98 


197 


99 


197 


100 


IQ7 



A TABLE OF THE CASES. 



XXVll 



FIFTH CENTURY. 



27 H. 8. 10. 

28 H. 8. Dyer 20. 
I H. 8. Keyl. 153. 

1 H. 8. Keyl. 155. 

2 H. 8. Keyl. 159. 
2 H. 8. 159. 

4 H. 8. KeyL 200. 

6 H. 8. Keyl. 207. 

7 H. 8. Keyl. 176. 
7 H. 8. Keyl. 184. 
1 1 H. 8. KeyL 74. 

1 1 H. 8. Keyl. 199. 

10 H. 8. Keyl. 198. 

11 H. 8. Keyl. 201. 
II H. 8. Keyl. 202. 
18 H. 8. 

34 H. 8. 

13 H. 8. 12. 
26 H. 8. 23. 
36 H. 8. Dyer 57. 
36 H. 8. Dyer 61. 
36 H. 8. 

36 H. 8. Br. Cases 276. 

37 H. 8. Br. Cases 297. 

35 H. 8. Br. Cases 264. 
28 H. 8. Br. Cases 251. 
34 H. 8. Br. Cases 240. 

38 H. 8. Br. Cases 313. 
28 H. 8. Dyer 31. 

18 H. 8. 2. 

I H. 8 KeyL 255. 

26 H. 8. 3. 

I E. 6. Br. Cases 268. 

7 E. 6. Br. Cases 425. 

7 E. 6. Dy.-r 81. 

7 E. 6. 76. 

5 E. 6. 
Temp. E. 6. 
7 E. 6. 

I M arise, 97. 
I Marise, Dyer 92. 
I Mariae, Dyer 98. 
I M arise, Dyer 124. 

1 Marise, Dyer 108. 

2 Mariae, Br. Cases 458. 

3 M arise, Dyer 228. 
3 Marise, Dyer 133. 
3 Marias, Dyer 133. 
3 Mariae, Dyer 135. 
3 Mariae, Dyer 136. 



Case Page 



I 

2 

3 

4 

5 
6 

7 
8 

9 
10 

II 

12 

13 
14 

15 
16 

17 
18 

19 
20 

21 

22 

23 

24 

II 

28 

29 

30 

31 
32 

33 
34 
35 
36 

37 

38 

39 
40 

41 
42 

43 
44 

46 

47 

48 

49 
50 



198 
198 
199 
199 
200 
200 
200 
201 
201 
201 
201 
202 
202 
202 
202 
203 
203 
203 
204 
205 
205 
206 
206 
206 
207 
207 
208 
209 
209 
209 
209 
210 
210 
210 
211 
211 
213 
213 
213 
214 
214 
215 

216 
217 
217 
217 
218 
218 
219 



4 Marias, Br. Cases 481. 
4 Mariae, Dyer 163. 
4 Mariae, Dyer 159. 
4 Mariae, Dyer i$o. 
4 Mariae, Dyer 155. 
4 Mariae, Dyer 151. 
4 Mariae, Dyer 150. 

4 Mariae, Dyer 144. 

5 Mariae, Dyer 164. 
5 Mariae, Dyer 163. 
5 Mariae, Dyer 164. 
12 Eliz. Dyer 296, 

I Eliz. Dyer 269. 

1 Eliz. Dyer 172. 

2 Eliz. Dyer 172. 
2 Eliz. Dyer 174. 
2 Eliz. Dyer 176. 
2 Eliz. Dyer 179. 
2 Eliz. Dyer 177. 
2 Eliz. Dyer 179. 
2 Eliz. 182. 

2 Eliz. Dyer 183. 
2 Eliz. Dyer 186. 
2 Eliz. Dyer 187. 

2 Eliz. Dyer 192. 

3 Eliz. Dyer 198. 
3 Eliz. Dyer 196. 
3 Eliz. Dyer 202. 
3 Eliz. Dyer 203. 
3 Eliz. Dyer 204. 
3 Eliz. Dyer 205. 
3 Eliz. Dyer 205. 

3 Eliz. Dyer 208. 
4 -Eliz. Dyer 209. 

4 Eliz. Dyer 211. 
4 Eliz. Dyer 216. 
4 Eliz. Dyer 204. 

4 Eliz. Dyer 219. 

5 Eliz. Dyer 225. 
5 Eliz. Dyer 224. 
5 Eliz. Dyer 224. 

5 Eliz. Dyer 221. 
o Eliz. Dyer 234. 

6 Eliz. Dyer 236. 
6 Eliz. Dyer 227. 
6 Eliz. Dyer 231. 
6 Eliz. Dyer 233. 
6 Eliz. Dyer 230. 

6 Eliz. Dyer 229. 

7 Eliz. Dyer 240. 



Case Page 


51 


220 


52 


220 


53 


221 


54 


221 


55 


222 


56 


222 


57 


223 


58 


223 


59 


224 


60 


224 


61 


224 


62 


225 


63 


226 


64 


227 


«5 


227 


66 


227 


67 


228 


68 


228 


69 


229 


70 


229 


71 


229 


72 


230 


73 


230 


74 


231 


75 


231 


76 


231 


77 


231 


78 


232 


79 


232 


80 


233 


81 


233 


82 


233 


83 


234 


84 


235 


85 


235 


86 


236 


87 


236 


88 


236 


89 


237 


90 


238 


91 


238 


92 


239 


93 


239 


94 


239 


95 


240 


96 


241 


97 


241 


98 


242 


99 


242 


100 


242 



xxvui 



A TABLE OF THE CASES. 



SIXTH CENTURY. 



7 Elir. Dyer 241. 

7 Eliz. Dyer 245. 
9 Eliz. Dyer 261. 
9 Eliz. Dyer 265. 

9 Eliz. Dyer 265. 

8 Eliz. Dyer 255. 

10 Eliz. Dyer 287. 
8 Eliz. Dyer 253. 
8 Eliz. Dyer 249. 

I Eliz. Dyer 278. 
I Eliz. Dyer 282. 
I Eliz. Dyer 281. 

1 Eliz. Dyer 282. 

2 Eliz. Dyer 285. 
2 Elil Dyer 286. 
2 Eliz. Dyer 289. 

2 Eliz. Dyer 290. 

3 Eliz. Dyer 296. 

3 Eliz. Dyer 301. 

4 Eliz. Dyer 301. 

5 Eliz. Dyer 323. 
5 Eliz. Dyer 320. 

5 Eliz. Dyer 323. 

6 Eliz. Dyer 388. 

7 Eliz. Dyer 342. 
7 Eliz. Dyer 343. 

20 Eliz. Dyer 363. 

20 Eliz. Dyer 347. 
23 Eliz. Dyer 375. 
22 Eliz. Dyer 369. 

22 Eliz. Dyer 368. 

36 Eliz. CoUins's Case. 

37 Eliz. Ward's Case. 

23 Eliz. Dyer 376. 
23 El«z. Dyer 275. 

27 Eliz. Mildmay's Case. 

34 Eliz. Lord Paget*s Case. 

35 Eliz. Co. of Bedford's C. 
45 Eliz. Bams v. Wolwich. 

21 Eliz. Coke. Shelley's Case. 
21 Eliz. Capcl's Case. 

41 Eliz. Alton Wood's Case. 
41 El. Coke 2 p. Crom. Case. 
40 EL Sir JuL Winnigh. C. 
44 Eliz. Fermor's Case. 

29 Eliz. Rawlin's Case. 

30 Eliz. Lord Lumley's Case. 
40 Eliz. C. of Eccles. Per. 

38 El. Sir Anth. Main's C. 
34 Eliz. Tey's Case. 



Case 


Page 


I 


244 


2 


244 


3 


245 


4 


245 


5 


245 


6 


246 


7 


247 


8 


248 


9 


248 


10 


248 


II 


249 


12 


249 


13 


250 


14 


250 


15 


251 


16 


252 


17 


252 


18 


253 


19 


253 


20 


253 


21 


253 


22 


254 


23 


255 


24 


256 


^1 


257 


26 


257 


27 


259 


28 


259 


29 


260 


30 


260 


31 


261 


32 


261 


33 


262 


34 


262 


35 


262 


36 


263 


37 


264 


38 


265 


39 


265 


40 


266 


41 


267 


42 


269 


43 


270 


44 


271 


^5 


272 


46 


273 


47 


274 


48 


275 


4Q 


27'; 



50 276 



38 Eliz. Darner's Case. 

37 Eliz. Nichol's Case. 
41 Eliz. Gage's Case. 

40 Eliz. Vaugan's Case. 
32 Eliz. Specot's Case. 

38 Eliz. Penrin's Case. 

41 Eliz. Penruddock's Case. 
41 Eliz. Sir Ed. Cierry's C. 

43 Eliz. Ughtred's Case. 
31 Eliz. Hare's Case. 

39 Eliz. Goodale's Case. 
45 Eliz. Birtcley's Case. 

31 Eliz. Slingby's Case. 

44 Eliz. Wherinw. v, Shaw. 
28 Eliz. B. R. Error. 

27 Eliz. Amner's Case. 

30 El. Moore and Bedel's C. 

32 Eliz. I p. Institutes 51. 

4 Eliz. Plowden 213. 

36 Eliz. Trespass. 

1 1 Eliz. B. R. Dyer 204. 
30 Eliz. Nusans's Case. 

37 Eliz. Count of Pemb. C. 

5 Eliz. Plowden 35?. 

33 Eliz. Englefield^ Case. 

28 Eliz. Bredon's Case. 
43 Eliz. Bingham's Case. 
43 Eliz. Bingham's Case. 
43 Eliz. Bingham's Case. 
28 Eliz. Mercer's Case. 
26 Eliz. Fitz. ley gager, 

37 Eliz. Tippet^ Case. 
33 Eliz. Heys v, Allen. 

40 Eliz. Bury's Case. 
Case of general pardon. 
Coke 1 1 p. Hey don's Case. 
Coke 10 p. Osbume's Case. 
Coke 10 p. C. of Sut. Hosp. 
Coke 6 p. Case of Souldiers. 
Coke Ruddock's Case. 
Coke 4 p. Drury's Case. 
Coke Digby's Case. 

Coke 4 p. C. of Corporat. 
Coke 5 p. Harrison's Case. 
C. 5 p. Heir and Taylor's C. 
Coke 3 p. Case of Fmes. 
Coke 3 p. Sir G. Browne's C. 
Coke I p. Chudleigh's Case. 
Plowden's Case of Mines 311. 

38 El. Heyd. and Ewres C. 



Case Page 

51 277 

52 277 

53 278 

54 278 

55 279 

56 279 

57 280 

58 281 

59 281 

60 282 

61 282 

62 284 

63 284 

64 284 

65 285 

66 28 s 

67 286 

68 287 

69 287 

70 287 

71 288 

72 288 

73 288 

74 289 

75 289 

76 289 

77 289 

78 290 

79 290 

80 290 

81 291 

82 291 

83 291 

84 291 

85 292 

86 292 

87 293 

88 293 

89 294 

90 295 

91 296 

92 297 

93 298 

94 298 

95 298 

96 299 

97 300 
93 301 

99 302 

100 303 



A TABLE OF THE CASES. 



XXIX 



SEVENTH CENTURY. 



Temp. EI. Coxe^s Case. i 

40 EL Bedel and Smith's Case. 2 



I Jac. Arundel v, ArundeL 
3 Jac Jeffrey and Gray. 
3 Jac. rr. of Wales's Case. 
3 Jac. Case of Agistment. 

3 Jac. Boswel's Case. 

4 Jac. Catesby's Case. 
Temp. Jac. 

7 Jac Kent and Keyleway. 
6 Jac. Haverley v, Leigh t 
6 Jac. Beecher's Case. 

8 Jac. Loveday's Case. 

8 Jac. Countess of Rutland's C. 

6 Jac. Shoile's Case. 

9 Jac. C. B. 

10 Jac B. R. 

10 Jac Archb. of York's Case. 
2 1 Jac Curia Wardorum. 

12 Jac. Bentham's Case. 

13 Jac Sheff. and Rat. 

I I Jac Hobart 88. 
10 Jac Pilfold's Case. 

10 Jac. Denbawd's Case. 
Bed. C. C. Uses, Covenant. 

7 Jac. Kenn's Case. 
9 Jac Bame's Case. 
9 Jac Pincham's Case. 
9 Jac Agnes Gore's Case. 
9 Jac Mackallie's Case. 

5 Jac Rudge's Case. 
9 Jac Musgrave's Case. 
Hob. 214. Ld. Chancel. Case. 33 320 
Hobart 214. Hare's Case. 34 320 
Hob. 18. Moor v, Musgrave. 35 320 

11 Jac Lane v, Mallory. 36 321 
9 Jac. Hobart 18. 37 321 
s Jac Gardiner v. Belling. 38 321 
9 Jac WiUcs V, Jordan. 39 322 

9 Jac Miles v, Jacob. 40 322 
Hob. 6. Brock v. Spencer. 41 322 

10 Jac. Cowndon's Case 42 323 

12 Jac Holmes v. Twist. 43 323 
12 Jac. Plat's Case. 44 324 
12 Jac Hubberst v, Howg. 45 324 
12 Jac Pope V. Skinner. 46 325 
12 Jac Nichols v, Raim. 47 325 
Hobsut 50. Inche's Case. 48 326 

1 1 Jac Herenden's Case. 49 326 
9 Jac Bruns. v. Portridge. 50 326 



Caie Page 

304 

305 
305 
306 
306 

307 
308 

308 

308 

308 

309 

309 
310 

3" 

3" 

3" 
312 

313 
313 
315 
315 

316 

317 
317 

318 

318 

319 

319 
320 



3 
4 

I 

7 
8 

9 
o 

I 

2 

3 
4 

I 

7 
8 

9 
20 

21 

22 

23 
24 

26 

27 
28 

29 
30 

31 

32 



13 Jac. Tredway's Case. 51 326 

12 Jac. Hobart 89. 52 326 

13 Jac Rich's Case. 53 327 
12 Jac. V, Gurd. 54 327 
Hobart 9a Keere's Case. 55 327 
12 Jac. Hobart 138. 56 327 
Hobart 9. Spathoust's Case. 57 328 
Hobart 137. 58 328 
15 Jac. Dimmocke's Case. 59 328 
12 Jac Hobart 190. 60 329 
17 Jac Willies v. Woodhouse. 61 329 
17 Jac Lancaster v. Sidley. 62 329 
Hobart 93. Gould's Case 63 330 
10 Jac. Whorew v. Cord. 64 330 
10 Jac Colt's Case. 65 330 

10 Jac Winchcombe's Case. 60 330 

17 Jac C. B. Croke 588. 67 330 

18 Jac Stone v, March. 68 331 
8 Jac. Starkey and Pool 69 331 
8 Jac Luker*s Case 70 331 
8 Jac Sacford's Case. 71 331 

1 1 Jac. Hext's Case. 72 332 
8 Jac. Moore v, Hawkins. 73 332 

1 1 Jac. Dr. Tenant's Case. 74 332 

12 Jac Sir. Ch. Heydon's C 75 332 
6 Jac. StrickL v. Thorpe. 76 333 
Temp. Ja. Baron Blagues. 77 333 
3 Jac. 2. p. Institutes 68. yZ 335 
10 Jac BradshaVs Case 79 335 

8 Jac Dr. Leyficld's Case. 80 336 

9 Jac. Orde v. Moreton. 81 336 

6 Jac Calvin's Case 82 337 
2 Jac. Coke 7 p. 83 338 

2 Jac Case of the King. 84 338 
I Jac Discon. of Process. 85 339 
8 Jac. Brocke v. Speare 86 340 
12 Jac. Sir J. Lawrence's C. 87 340 
Hob. 234. Vic V. Langh. 88 341 
Temp. Jac Crowe's Case 89 341 

10 Jac. Croke 307. 90 342 

3 Jac Tuck's Case 91 342 
o Jac. Haverl. v. Leigh. 92 343 

7 Jac Kent & KeL in Scac 93 343 
Temp. Jac. Bulwer's Case. 94 343 
Temp. Jac. Sir J. Game's C. 95 343 

4 Jac King PL Mathews D. 90 344 
3 Jac Mary York's Case. 97 344 
Cr. I p. 144. forcible Entry. 98 344 

5 Jac. Sir Drue Dnirie's C. 99 344 
5 Jac Comin's Case. 100 345 



XXX 



A TABLE OF THE CASES. 



EIGHTH CENTURY. 



7 Jac. Tracy's Case. 

8 lac. Kent v, Elwis. 
10 Jac. Hart's Case. 

3 Jac. Bigg's Case. 

4 Jac Sir Chr. Hiliard's Case. 

5 Jac. C. of Leic Forrest 

5 Jac Dame Morrison's Case. 

7 Jac Point's Case. 

Cr. 241. Sir Tho. Beaumont. 

13 Jac Mathews's Case. 

14 Jac Rivers's Case. 
14 Jac Synods's Case 
Z Jac Spores's Case. 

1 8 Jac. Crarraway's Case. 
18 Jac Waldar's Case. 
18 Jac Croke 577. 

18 Jac Croke 585. 

19 Jac Hat's Case. 
14 Jac Croke 622. 

19 Jac Kynaston's Case. 

20 Jac Sir J. Apesley's C. 

21 Jac Steer's Case. 

21 Jac Bridgman's Case. 

21 Jac Peters's Case. 

3 Jac Sir Per. Willarb. Case. 

2 Jac Croke 38. 

2 Jac Southb/s Case 

2 Jac. Coun. of RutL C. 

2 Jac 2 p. Institutes 692. 

2 Jac Randol's Case 

3 Jac Quarles's Case. 

4 Jac Croke 1 17. 

4 Jac Mathewson's Case. 
10 Jac Rot. 113. 

4 Jac Stanneries. 

3 Jac B. R. 

I Jac. Bagge v, Sladc 

3 Jac Furrer v, SnelUng. 

3 tac Atkinson v, Buclde. 

3jac Primislaus's Case. 

o Jac Mirick v. Smith. 

o Jac. Odington v, Dorly. 

o Jac Glasse v, GilL 

o Jac Rot. 176. 

Jac B. R. Rot 581. 

1 Jac Sprint v. Hicks. 
I Jac Whistler v. Lee. 
o Jac Thomp. v. Withers. 

Temp. Jac Taxes, Poor. 
14 Jac. Ashfield v. Wrensf. 



Case Pace 



I 

2 

3 

4 

5 

6 

7 
8 

9 
10 

II 

12 

13 
14 

11 

17 
18 

19 
20 

21 

22 

23 
24 

26 

27 
28 

29 
30 
31 
32 

33 
34 
35 
36 

37 

38 

39 
40 

41 
42 

43 
44 

46 

47 
48 

49 
50 



346 
346 
346 
346 
347 
347 
347 
348 
348 
348 
348 
348 
349 
349 
349 
349 
350 
350 
350 
350 
350 
35' 
35 « 
351 
351 
352 
352 
352 
352 
353 
353 
353 
354 
354 
354 
354 
355 
356 
356 
356 
357 
357 
357 
357 
358 
358 
358 
358 
359 
359 



7 Jac Bailee's Case 
5 Jac Curia WardorunL 
7 Jac Curia Wardorum. 
7 Jac Curia Wardorum. 
7 Jac Curia Wardorum. 

7 Jac Wescot's Case. 

8 Jac Bestre/s Case 
5 Jac Rot 30. 

7 Jac Hohncs's Case. 
7 Jac Curia Wardorum. 

7 Jac Croke 549. 

7 Jac Croke 544. 

5 Jac Croke 537. 

7 Jac Pachurst v, Powel. 

6 Jac Egerton's Case. 

9 Jac Heydon v. Croke. 

6 Jac. Bnulf. v, Woodhouse 

6 Jac Beckwith v. Nott 

6 Jac Croke 513. 

6 Jac Walter v, ManseL 

6 Jac Powle v, Hagger. 

6 Jac Croke 489. 

5 Jac Sir F. R. Fortes. C. 

5 Jac Morsham v, Bulwer. 

5 Jac Sir Ph. Stanhop's C. 

5 Jac Croke 443. 

5 Jac Euley v. Stoley. 

5 Jac Brian Nelson's Case 

4 Jac Croke 420. 

4 Jac Saunders v. Esterby. 

4 Jac Croke 345. 

4 Jac Thome v. Fuller. 

3 Jac Sir Baptist Hick's C 

3 Jac Dame Piatt's Case 

3 Jac Lambe v, Wiseman. 

3 Jac. Sir T. Came's Case. 

3 Jac Croke 373. 

3 Tac Croke 369. 

2 Jac Croke 343. 

2 Jac. Mallory v. Lane 

I Jac. Marsham v, JoUes. 

o Jac King 7'. Bagge. 

o Jac More v, Goodgame. 

o Jac. Denbough's Case. 

o Jac Croke, 315. 

o Jac Thinne v, Rigby. 

o Jac Gill V, Glasse. 

o Jac Merret v. Smith. 

o Jac Lovelace v. Juniper. 

o Jac. Kersey v, Lovett 



Que Page 


51 


359 


52 


360 


53 


360 


54 


360 


55 


361 


56 


361 


57 


361 


58 


361 


59 


361 


60 


362 


61 


362 


62 


363 


63 


363 


64 


364 


65 


364 


66 


364 


(>1 


364 


68 


365 


69 


365 


70 


365 


71 


365 . 


72 


366 


73 


367 


74 


367 


75 


367 


76 


367 


77 


367 


1^ 


368 


79 


368 


80 


368 


81 


368 


82 


369 


83 


369 


84 


369 


H 


369 


86 


370 


87 


370 


88 


.370 


89 


371 


90 


371 


91 


371 


92 


371 


93 


371 


94 


372 


95 


372 


96 


372 


97 


372 


98 


373 


99 


373 


100 


373 



FIRST CENTURY. 



X 



CASE I. Case I. 



f An assise of Darrein [or last] presentment (a) doth not lie </<f Pra- 19 h. 3. 

den^is or ecclesiis pro^bendatis ; Ua provisum est coram rege^ archiepis- ^**** I^a'^in 
.• .. .. .... ft •? Presentment. 

copiSy eptscopts, comtttbus c^* oarombus, 23. 

T5 T 4. F. N. B. 32. 

Parliament. 

Prerogative. 

Piety of the law. 

Darrein [or last] presentment. 

Observations, Acts of Parliament have been penned in different 
styles, and I don't find this word Parliament before 3 E. i. That 
king used the French language in the Statute called West. i. The 
Statutes of Merton and Marlbridge which were made in the time of ^ Sruimem^' 
H. 3. have not the word Parliament ; nor have many other Statutes, shall be held 
nor any mention of the Commons: and yet the Commons were every yesir. 
assembled, as appears by the grant of a fifteenth, 9 H. 3. Statute of Littl ch. 
Magna Charta in fine. King E. i. a man of great magnanimity. Burgage, 
power and wisdom, and our Justinian, used to speak French ; from 
his time, as it seems to me, this word • Parliament began. Parlia- • See Co. 4 ; 
ment, viz., the assembly of the Lords and Commons by the king's ^*.V ^^• ^* 
command ; it was called Michel Gemout in the time of the Saxons ; manniame of 
but at that time this word Parliament was not used for that assembly. Parliaments. 

Camden's Britannia 169. Formerly the king called to Parliament 
only such of the Peers as he pleased {p\ 

A quare impedit and writ of right of advowson lie of a prebend, 50 E. 3, 26. 
F. N. B. 32, Mag. Chart, c. 13, restrains the assise of Darrein [or ^^'*/^' 
last] presentment to the Court of Common Pleas. West 2, ch. 30, 14 Dyer, 76. 

(a) Abolished by statute 3 & 4 Will. summons in the same manner as in an 

4, c. 27, s. 36. The writ of Quart im- ordinary action. 

pedit was also extinguished by sections {b) For a very learned and full in- 

26 and 27 of the Common Law Pro- quiry into the subject of Parliament, its 

cedure Act, i860, which provided that usages and antiquities, see Dr. Stubb*s 

in cases where such a writ would lie, an " Constitutional History of England," 

action should be commenced by writ of vol. i. p. 477 ; vol. iii. p. 375^499. 

B 
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2 First Century. 

Case I. E. 3, ch. i6, gave the trial by Nisi Prius, and the power of judg- 
;: ment there in the country by justices of Nisi Prius in quare imp^it 

Assise de Dar- and Darrein presentment 19 H. 3, in an assise of Darrein present- 
rein present- ment, it was not thought convenient as to prebends which regularly 
454! * ' belong to the King and the Bishop. The king only in this case 
31 E. I. Fitz. restrains himself with regard to religion. It is true that nullum tempus 
prer. 28. occurrit regi : so neither shall the king be restrained by any place, or 

any private custom by which he has any prejudice ; but the king may 
restrain himself Judgments given against the king are given with 
[ page 2. ] the clause, salvo semper jure domini regis^ si alias inde loqui voluerify 
either expressed or implied. The king can't maintain an assise, or 
ejectionefirma of land, for nobody can oust him ; but he may be put 
to a quare impedit^ for he may be out of possession of a church to 
which he has right. The reason of the principal case may be, that 
the assise of Darrein presentment requires by the words of the writ, 
viz. et interim ecdesiam illam videarUy that the jurors shall view the 
church : cathedral churches (as those are where prebends are) are of 
great reverence, and of much greater than other churches ; there are 
prayers twice every day, with hymns and instruments of musick : The 
view of the jurors of them required by the writ of Darrein present- 
ment is a kind of profanation. Summa ratio est qua pro religionc 
facit 

The judgment in Darrein presentment is that qucerens recuperet 
prasentationem suam; the like in quare impedity 5 H. 7, 16. 
♦ 6 Co. 48, b. ♦ The Statute of West 2, ch. 30, 14 E. 3, ch. 16, altered Magna 
&c. Boswcll's charta, ch. 13, in this point for the assise of Darrein presentment 

case lias inucn , ^ , « j • j • 1 

learning con> The assise of Darrein presentment may be determined m the country 
coming Dar- \^y ^Icn^t Statutes of West 2, and 14 £. 3, and altho' these are only 
mcnt'^^ affirmative Statutes, yet they being contrary to the said Statute of 
Hob. 238. Magna Charta, abrogate it An Assise of Darrein Presentment 
2 InsJssQ. brought in the Common Pleas, and a quare impedit may be tried by 
I Jones, 48. nisi prius in the country, as is aforesaid ; but as to the original [writs] 
Carter, 34. 35- they ought to be sued out of the chancery returnable in the Common 
t 2 Inst ^7 I^lc^i t ^^^ count, plea and issue shall be in the Common Pleas, and 
-fi, ' the judgments given upon them in the country ought to be certified 

into the Common Pleas. 

3d Part of the Institutes in, it seems to Lord Coke^ that the 
king shall have only a year and day in the lands of felons con- 
demned, where the lands are held of other lords, because Magna 
Charta, ch. \2y doth not mention waste : And therefore Lord Coke 
concludes, because waste is added by the Statute dePrter, Regis, ch. i6| 
and because that Magna Charta is confirmed by 42 K 3, ch. i, after- 
wards, that the King at this day shall not have waste. The law has 
been mistaken in this point ; for the Acts of Parliament which inter- 
vene between the 9 H. 3, and the 43 E. 3, are not repealed though 



First Century. 3 

they vary from Magna Charta : But the true sense of 42 E. 3, is that Case I. 

Magna Charta shall stand in all points not altered by intervening 

Acts of Parliament Magna Charta as to this alteration is made void, 

and a confirmation of a void thing is a nullity. The Statute of 

Prarogativa Regis^ ch. 16, and Glanvil who wrote in the time of H. 2, 

and Bractan^ and 25 K 3, ch. 2, \ F. N. B. give waste to the King JF.N.B. 144. 

with the year and the day, and Magna Charta has no negative words, 

that the King shall not have waste ; and the Common Law before 

the 17 £. 2, was, that the King should have waste in such case, 

Stamford prar 48. And Magna Charta in this is only an affirmance 

of the common law. If the construction be as Lord Coke has made 

it of the 42 £. 3, then the said Statute of 42 £. 3, shall take away 

the force of West. 2, and of the 14 E. 3, as to the trial of Darrein 

presentment in the country by nisi priusy for the 42 E. 3, was made 

after West. 2, and the 14 E. 3. 

An assise of Darrein presentment doth not lie between parceners 
when one of them usurps in the turn of the other because of the 
privity which is between them, and the words of the writ are against 
him that deforces the advowson, 20 E. 3, 15 E. 3, Fitz. Darrein pre- 
sentment. But one parcener may have a || qitare impedit against " ^' ^' ^' 34- 
another when his turn is disturbed by the other parcener. They 
ought all to join when a stranger presents, for he claims the whole 
advowson against them both. 

An husband seised of an advowson in the right of his wife, the ^^' ^^*' 35. 
church voids, the § husband may maintain a qttare impedit without his § p. ^. b. 
wife ; for the presentation which is to be recovered is only a * * 33- M. 
chattel, and the words of the quare impedit are to his purpose, for he ** ^' ^- ^' 
is hindered to present. Ad ecclesiam quce vacat (^ ad suam spectat r .* 1 
donationem. And he shall have an assise of Darrein presentment j. 28^-0! 
without joining his wife; for the presentation only is recovered in 28. 
an assise of Darrein presentment, as in a quare impedit. ^^^ ^92. pi- 

This writ is called an assise of last presentment ; for it is brought 
where the last presentment was by the plaintiff, or his ancestor, or in 
his right, and because of this last seisin the writ has this name. In 
a quare impedit a presentation by the lessor, donor or lessee, is suffi- 
cient A lessee for years may have an assise of Darrein presentment, 
5 H. 7 x6, where he has presented before in his own right 5 Co. 57 b. 

CASE II. 

An English woman, residing in France at the time of war between 4 H. 3, Dower 
the two nations, shall not have her dower in England of her English stamf!^praer. 
husband's land imtil the * countries are common, that is, until there ch. 12. 
be peace between them ; for she is under the power of the King of ^ '^^"^ ^!?' , 
France ; and if she should have her dower while she resides there, it 

B 2 



4 First Century, 

Case II. would tend to weaken the King of England. After peace between 
Per consilium ^^^°^> ^^ ^t^ have her dower. Salus Populi suprema Lex est. 
Denizen & t A French woman bom who marries an English man shall not 
«^^"'th ^' ^* ^^ve dower, nor the wife of an English ambassador if she be not 
of E. I, a Jew English, % nor is her issue bom there by him inheritable : 'Tis other- 
bom in Eng- ^ge if he have issue bom there of an English wife. In the book 
c^sed^land called Treasure Francois^ p. 312, in the title, de Droit de Auhien^ it 
and married a appears, that if an English man in France marries an English woman, 
-J^^gj^j^ and has issue bom there, this issue is alien : but in our law 'tis other- 
christianity, wise of a French husband and French wife, their issue bom in 
verted "°she°" England is not alien. If a father, an alien, be made a denizen, and 
shall not have purchase land and die, his son bom in England before the deniza- 
p^T*^* R ^'^^ ^^^ II ^^* ^^yt this land by descent, although he may purchase 
Rot. I. lands : for the descendable blood begins by the denization, which 
t I Inst. 31, blood the son bom before it, has not An alien marries an in- 
t 7 Anne, ch. heritrix in England, and has issue there by her, this issue shall inherit 
5. her land, for he claims only as heir to the mother: duplicatm 
all natural- 5<J«^//>, !>., both on the part of the father and of the mother is not 
born subjects, necessary. § An attainted person marries an heiress, and has issue 
om"onhe™ ^y ^^^^ ^^^ ysi&Mt, shall inherit, for the marriage was lawful, and he 
king's allegi- claims Only from the mother. The Statute 25 E. 3, c. z^de naiis 
^\^V ^^^ ^ ultra mare^ was made nine years after E. 3, had subdued certain 
natural-bom parts of France, many English then dwelt in those parts, this Statute 
subjects. Sec ^as partly **temporary, for it required a continuance of the allegiance 
5°and"by 5 G. ^^ *^ husband and wife ; that the wife went over sea with the con- 
I, ch. 27. sent of her husband : that the issue should be bora during the con- 
going abroad, ^inuance of their allegiance ; which points have relation to the time. 
&c., to be And the books of the law which found an opinion upon this Statute, 
deemed^algns. ^aistake the law ; for the being bom beyond sea under the allegiance 
3, ch. 6, make of another king, ff or in Scotland before the time of Kling James, is 
dl natural- the touchstone to try whether alien or not See a full discourse of 
inheri^abie^ ^ this matter in my Repertory, title, Alien and Denizen. 

though of 

alien ancestors. § 3 Co. 41, a.b. Ratcliff's case. i Inst. 12, a, mentions that the old law 
was otherwise, i Sid. 200. See 4 G. 2, ch. 21. ** Our author means it regarded the continu- 
ance of allegiance at a certain time, as in the instances he puts ; not that the statute was to be in 
force but certain time. +t 7 Rep. i ; 2 Vent. 6. See 4 G. 2, ch. 21 ; and compare 7 & 8 Vict, 
c. 66 ; 10 & II Vict. c. 83 ; 31 & 32 Vict. c. 72, s. 14. 

16 C. I. A merchant trading in a foreign country marries an alien there, 

Mard?%i. ^^^ ^^ ^^"^ ^^ ^^' ^^™ ^^"^^ ^ ^^'^ ^^^"® ^'^ ^ ^^"' *^ ^^ father, 

although his mother was not an English woman. Otherwise of an 

ambassador ; for the business of a merchant requires a long abode 
t See above ^"^^^^^ ^^ ^^ ^ill not trust his whole fortune to factors ; it is not so of 
in the margin, an t ambassador, it is not his profession. 
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Case III. 



CASE III. 

[ page 4. ] 

Where a writ of cosinage was brought; upon debate inter Mag- 21 H. 3. 
fuztes I^egni. that such writ was not used before : it was, notwithstand- Fitz. Cosinage 

• "" w Peers 

ing, awarded to be used where the writs of Mortdanctster^ Ayel or Parliament. 

Besayd iaSi^^\c) * By award of the Council. * /.<?., of all 

These statutes and books condemn the modern use of t Habeas 27^E."3^ch. i. 

Corpus in cases of commitment by the king or his council. W. i, ch. iq. 

Lex deficere turn debet injusiitia exhibenda. ^[^ 77;^™ 

cil. 24 E. 3, 42. 26 Ass. pi. 51. Bract 107. i E. 3, 7. 19 Ass. pL 4. 20 E. 3. Conusance, 
46. t See the 31 C. 2, ch. 2. 

CASE IV. ^ 

The case of • 

The wife of a man who is banished shall have dower in his life- Justice Wey- 
time, if she has not a jointure : if she has a jointure, she shall enjoy j jnst. 133, a. 
it in the life-time of her husband. Banishment is by abjuration, or Laude's case, 
by Parliament. Where the husband is a professed in a religious Jiortimer's 
order, his wife shall not have dower in his life-time, for such pro- case, i H. 4,1. 
fession *♦ cannot be without the consent of the wife. Perkm, 5, 307. 

^ » n « • .» /. Augustine, 2i. 

Afud Romanes 8 genera fanarum a legibus fuerunt constttuta, i. Book de 
Damnum, 2. Vincula, 3. Verbera, 4. Taiio. 5. Ignominia. 6. Civitatc Dei, 
Exilium, 7. Mors, 8. Senntus, ut hoc patiatur quisque quod fecit, *#' i inst. 

132, h. 

CASE V. 

34 E.' I. 

The wife of A. receives 10/. to the use of A. and this comes to Fitz. Debt, 

the *use of her husband in a convenient or necessary way; ^^\i 

although the husband did not command it, nor consent afterwards, vid. 4 E. 2. 

he is liable to this debt, and the count shall be of a receipt by the Fitz. Debt, 

hands of the husband : such manner of count will serve in debt in |^ f^ ^ 

this case. The reason is, the wife's contract is void ; and it ought Fitz, 679. 

not to be alleged in the count, but the count ought to be as above, ^^n and 

By the Justices of both Benches. Feme. 

Nemo debet locupletari ex alterius incommodo, J* ^- ^' * ^^» 

* Fr. Profit. See I Lev. 4, where the husband bound for her necessaries. See i Vent. 42, 
where he forbade to give her credit. 

CASE VI. 

A. GRANTS rent to B. and his heirs out of certain land, provided 5 E. 2 
that the rent shall cease during the nonage of the heir of B. B. 143. 

Corbet's case. 
(() Ayel^ an ancient English writ stranger who had wrongfully entered i Co. 77,'.87,a. 

that lay for one who was entitled as into possession of the lands. Abolished, 22 E. 3. 
heir to enter upon the lands of a de- together with the writ of cosinage^ by }^y^' ^' 
ceased grandfather— and besaUl, of a statute 3 & 4 Will. 4, c. 27, s. 36. ^^^ ^^ovtri^ 

deceased great-grandfather— against a y'\\z. Title 

Issue, 3a 
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Case VI. marries and dies, his heir within age : his wife shall recover dower 
22 E, 3. jT" against the tenant of the land, but execution shall be stayed till the 
H. 4. Dower, heir comes to full age. Resolved in Parliament. 

Judgjnent, ^ grantee of a rent in fee takes wife, the grantee releases to the 

terr-tenant and dies ; his wife ought to bring her writ against the 
[ page 5. ] terr-tenant, for he is to pay the rent, and there is no other against 
22 E. 3. whom the writ of dower may be brought. So in the case of the 

Perkins *^' release of the mesne, or forejudger of the mesne by the terr- 
Dower, sect, tenant ; where dower is brought by the wife of the mesne, it ought 
^^^* to be against the terr-tenant : But where a grantee of a rent in fee 

dies, and his wife is dowable, she ought to bring her writ of dower 

against the heir of the grantee, and not against the tenant of the land ; 

for he [the grantee] is the true tenant of the rent ; in the other cases 

the rent is extinct ; in this last case it is not 
Plowden, 156. A grantee of a rent in fee or in tail takes a wife, and dies without 

10 E f *^^ ^^ ^^^^* ^'* ^^^^ ^^ ^ endowed : but not so where the rent arises 
Paschsc, case upon a reservation to the donor and his heirs, upon a gift in tail, 
51* and the donee dies without issue; for, this is a collateral limita- 

tion. So of a grant of rent or land to one and his heirs, till the 
building of St Paul's shall be finbhed ; if this contingency happens, 
dower shall cease : as in the other case, where after dower the 
donee dies without issue, where the rent is reserved upon the said 
gift in tail. 
8 H. 7, 3. A grantee of a rent in fee can't make a grant, to cease during the 

minority of the heir ; for he can't reserve to himself a particular 
estate. A thing in esse can't be granted, to cease for a certain time 
as long as this essence remains ; but the rent in the principal case is 
newly created, and such a thuig may cease if the grant be made 
accordingly. Cujus est dare, ejus est disponere. 

In fictione juris subsistit equitas. Dower of a rent is demanded 
against the tenant of the land who has not the rent, yet in fiction of 
law he is tenant in law to avoid mischief and delay ; and although 
the tenant of the land has not the rent, yet he has the land out of 
which the rent issues, and the tenant of the land pays it 

CASE VII. 

18 E. 2. -^N assise was brought of the Barony of Gower in ower in Wales 

Fitz, Assise, against the tenant in possession of this lordship, and the writ was 

^l^lerastcuuta, ^^'^^ted to the Sheriff of Gloucester; the plaintiff" recovers; error is 

53. Exilium brought, and many errors assigned. 

mifia%l. ^' '^** ^^ ^"S*^ ^* ^°* ^^^ ^^ ^ *e parts of Wales. IVbn 

15.276.8,26. allocatur; for this is a Lordship Marcher, and no recovery for it can 
26 H. 8, 6. \^ but in the King's Court 

Magna 2. An assise ought to be brought in the proper county. Non 

Charta, c. I2. 
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ailocaiur; for Gower then was a lordship marcher, and not within Case VII. 
any county. Magna Charta, ch. 1 2, which ordains the assise to be 7~j 'T^ 
brought in the proper county, is to be understood where there is a Error! 
county where the disseisin is. Glamorgan was a county in the time 
of E. I. Gower was annexed to this county, 27 H. 8, ch. 26, 
being before that time a lordship marcher, and out of every county. 

3. That the sheriff of Gloucester can't execute the writ. Noit 
allocatur ; for by the common law the sheriff of the next county to 

the territory, which is not a county, may serve the writ there, to Lex deficere 
prevent the failure of justice. Although the lords marchers have a Yultft^^xhi' 
Chancery and Jura Regalia^ this is as to their tenants and villeins ; Unda, 
they can-t compel themselves by their own writs to do right in this 8 Co. 118 b. 
Court to another person, who complains that neither the barony, nor ' * ^^ * 
the Court belongs to the defendant in assise. 

4. Gower is neither a vill nor an hamlet, and an assise ought to 
be brought in some vill or hamlet. Non allocatur ; this exception 

holds place where there is a county and vill, not in the case of this [ page 6. ] 
great seignory, which then neither was a county, nor in any. And Carthew, 124. 
this can't be assigned for error after judgment ; for it only makes the 
writ abatable, and does not in facto abate the writ as death doth. 

This judgment was affirmed in error. Note, that at this time 
Gloucester was the next county to Wales; for Monmouth then^ 
and till the 27 H. 8, c 26, was part of Wales : but now Monmouth 
being part of the counties of England, the next county to Soutli 
Wales where Gower is, in law, is Hereford ; for the vicinage is so 
reputed, and such is the usage. And now neither Gloucester nor 
Monmouth are in judgment of law the next county to Wales. 

In this case in the printed books, for [2 commons] read [2 com- 
mots] which were as hundreds or rapes there, within certain precincts 
where the inliabitants met [to * commune, talk and dispute] together * Fr. [a com- 
for their common affairs. ™^'» parler, 

An assise at this day doth not lie of any land or lordship marcher 
in Wales, in any county out of Wales ; for they are all annexed to 
the counties there, and all justice is established there according to 
the common law. And every part of Wales is within some county 
there, viz., one of the twelve counties there. 



CASE VIII. 

A. HAS a daughter his heir apparent, this daughter has a son, she 15 E. 2. 
dies in her father's life-time, then A. is killed ; this son shall have Ig'^ Coronc, 
an appeal of the death of his grandfather ; for by the death of his 20 H. 6, 47. 
mother in his grandfather's life-time the son is the immediate heir to stamf ^<8^*"' 
him. By all the Serjeants in England. 17 e. 4, i. 

li. P. C. 151 



Case IX. 
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CASE IX 



1 E. 5, 13. i^ njj assise of novel disseisin {d), the disseisin was found, and 
sect. 39. damages taxed by the recognitors ; the disseisor after this verdict, 

7 H- 4» 16. and before judgment, cut down timber to the value of 10/. j the 
13 Ass. pi. 2. recognitors may be reassembled to increase the damages. By all 

8 Co. 65 b, 66a. the sages of the law. I understand this case to have been before 
sCr.^Sj!*^" the recognitors were discharged by the Court, and the verdict 
Judges, Ver- entered. 

diet Estrep- Patria iaboribus &• expensis non debet faiigariy 33 H. 6, 47, in an 

assise for land, the plaintiff recovers damages till the time of the 
verdict; in an assise for rent, till the time of the judgment. 

7 Co. "a- Pilfold^s Case^ 10 Co. 115, in trespass or ejectment till the writ 

purchased. The reason of the diversity is : an assise complains of a 
wrong which continues ; and the other instances of a wrong done before 
the plaint, and not of a wrong which continues : For in an assise of 
rent it appears by the plaint to the judges how much is arrear at the 
time of the judgment ; in an assise of land it appears to the jurors only. 

2 Man ^ enquest discharged after verdict given and entered, or dis- 
sect! 457. ' charged before verdict, shall not be charged again. In the principal 
2Cr. 210, 211. case, if the verdict had been entered, and judgment given, estrep- 

8 Co. 6sb, 66a. ^ t j 1 • 

35 11. 6, 59. ™ent would he. 

[ page 7- 1 In real actions, as assise for land where damages are recoverable, 

F. N. B. 51, as appears by the principal case, damages till the verdict recoverable ; 

Br. Enquest, and for rent, as is said before, till the judgment In personal actions, 

86. for the wrong done before the action brought. The reason is, 

Pil^old's Case, (jamages are the principal in personal actions ; and the plaintiff has 

117 a. ' possession, and luiows his damage, and the damage is the cause of 

3 H. 6. his suit. In waste the plaintiff may easily see it, and six of the 
II Co"! 5, b. jurors ought to view it before the waste be found : in real actions, 
7> ^ the principal is the freehold, which is deforced from him, and he 
I Broi)rai.233. ca^^o^ know his damages, but the jurors have the view of the land, 

1 Buls. 157. and may* take knowledge of it ; and for rent the judges may discern, 
^'o ^a&i Jsf * ^y computation of the time, how much rent is inciured upon con- 
Cr.' Car! 54! sideration of the writ, and count and deed, as aforesaid : and there- 
243- fore in this case he shall have judgment of the rent incurred after 
30, 31. ^^ verdict till the judgment Sententia nonfertur de non liquidis, 

Cr. El! 860. 

2 Sand. 2C4. 

Yelv.45,3S. CASE X. 

•Cognoster,fr. . . 

Upon a commission of oyer and terminer against Hugh de 
Con^uance. Chressey, he appeared upon the process ; the plaintiff counted against 
I £. 3, Term, him, and the defendant brought the king's writ to the justices, that 
Mich. Sect. Chressey the defendant was to go along with the king to the marches 

2. E. 3, Sect. ^^ AbolUhed by statute 3 & 4 WiU. 4, c. 27, s. 36. 
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of Scotland, to aid the king in his war, and the king commands the Case X. 

justices to continue the plea till his [the king's] return. Notwith- p ^ B no 

standing this writ the judges proceeded against Chressey, and gave Sacramentuin 

judfinnent against him : this judgment was affirmed in error : for the J^s^^^- 

1 • • .L i. u- 1. .. u I. • .u s.' r no™m. Stat. 

kmg requires that which cannot be, he requires the continuance of ig. 

the plea till the king's return, which is uncertain when it shall be : ^' 3- 

A ..••*-*• J Co. Lit. 130^. 

and every continuance is to a certam day. Where the 

Lfx a Rege non est violafida. kmg's com- 

Nemo tenetur ad impossible. ?^^ ^ «n. 

trary to law, 

CASE XL l^^. 

An assise is brought against A. the king's farmer for diverting a i E. 3. 7. Aid 

water-course ; the tenant pleads that this water runs to certain mills J^Jw^iW «- 

belonging to the king, by this supposed diversion, and prays that sulto, 

non procedatur Rege inconsulto ; yet an assise was taken for the wrong A P"vy shall 

supposed in the defendant, and although the assise found this current stranger and 

as above, yet the plaintiflf had judgment. The king and his council * P"^ ""^y 

for this misbehaviour [misfait] grievously punished these justices: ^Retlmcon- 

for, where the king may have evident damage, no proceeding ought ^»^^o non ^ro- 

to be Rege inconsulto, '^^^r* ™«[^ 

It belongs to the office of a judge to preserve the king's right sustain any 

loss. 
CASE XII. [pages.] 

Before justices in Eyre, and before justices of Trail-baston (^), both * ^- 3». 20. 

parties being in Court, where the land is demanded, a bill is put in TraU-lmton,' 

by the plaintiff, the defendant shall answer without process, and a Eyre, 

jury de circumstantibus shall try the cause. The freeholders are Nemo inaudi- 

warned to appear at these Courts, and proclamation is made in the *^^^?^^^' . 

county for them all to appear ; the plaintiff had judgment non sit con- 

Affirmed in error as to this point But reversed, because that *^^<^> 
where the defendant ponit se super Patrianty the plamtiff did not 
reply similiter. No tales de circumstantibus was grantable upon nisi 
prius before the Statute of 35 H. 8, ch. 6. The trial at bar in the 
Courts of Westminster, is by jurors returned upon the Venire facias^ 
Habeas Corporay or DistringaSy and no Tales de Circumstantibus is 
awarded there : in the first case, no Venire facias ]& awarded at all. 
In Wales and the Counties Palatine, the judges there proceed, de 
Hora in Horamy de Die in Diem \ and fifteen days before the general 
sessions, proclamation is made at the principal borough of the 
county, to summon the county, and so it is done at the Eyre. 

[e\ Justices of trail-baston^ vftxe jus- Scotch and French wars about the year 
tices first appointed to make inquisition 1305. They were so styled, says Hol- 
throughout the kingdom by King Ed- Unshed, for trailing or drawing the 
ward I., during his absence in the staff of justice. 
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Case XIII. 



3 E. 3. 

Filz. Ass. 176. 
• Knight's 
service alx)- 
lishccl by 12 
C. 2, ch. 24. 
35 H. 8. 
Bro. Cases 
264. 



CASE XIII. 

A TENANT by knight's service grants a rent-charge, and dies, his 
lieir being within age : the guardian shall not avoid this charge. By 
all the council : nor at this day shall he avoid a lease for years, or. 
for life. But if the eldest son of a tenant by knight's service be* 
bound an apprentice, and the father dies, his heir being within age, 
the lord shall have him from his master to instruct him in feats of 
arms. And this is for the good of the publick. 

Nemo ex aUerius incommodo debet lacupletari. 



F. N. B. 142. 
2 E. 3, Hill. 
5, Sect. 15. 
Isles, Gam- 
sey, Commis- 
sion. 



CASE XIV. 

The king has right to a manor in the Isle of Gamsey, which A. 
holds j a commission issues out of the Chancery to enquire of this : if 
it be so found, the king shall be put in possession of it without an 

original writ. Judgment affirmed in Error. 



[ page 9. ] 

3E. 3. . 
Fitz. Mainten- 
ance de br. 
44, per Parlia- 
ment. Main- 
tenance de br. 
pi. I, pi. 55. 
Plowd. Com. 
91. Prasump- 
a o Juris, 
The law 
favours dower. 



CASE XV. 

In dower the tenant pleads jointenancy by fine with B. who is not 
party to the writ; the demandant avers, that after the fine her 
husband was seised in fee of this land, and thereof enfeoffed the 
tenant alone, and so he was sole tenant ; Issue was taken upon this 
and found for the demandant : the demandant had judgment by 
advice of parliament This is in favour of dower, otherwise in other 
precipes, if there be not a confession and avoidance of the joint 
seisin, and an averment of sole seisin on the day of the purchase of 
the writ 43 Ass. pi. 6 14 H. 6. 8. 25. \i E. 2, pL i. and 13. 
The Statute de conjunctim feoff atis aids jointenancy by deed, but not 
by fine ; but the law is as above. 



CASE XVL 

12 Ass. pL 21. ^ COMMISSION of Oyer and terminer ought not to issue but for 
Commjs-^ ' enormous crimes. A supersedeas issues to these commissioners to 
sioners, Oyer surcease their proceedings, they surcease ; a procedendo comes to 
and erminer. ^^^ afterwards without a new commission; these commissioners 

may well proceed upon it The king may discharge or annul this 
commission : he cannot delay, discharge, or stay the proceedings of 
justice between the subjects by any mandate under the great or * privy 
seal, the commission or patent of the justices being in force : But he 
may in his own case, so understand this case. By all the Justices. 

Rex quad est injustum facere uon potest. 



* Petit, fr. 
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CASE XVII. Case XVII. 



An assignment of rent out of land, of which a woman is dowable p-^'^P^' ^^' 
(where her husband was tenant to the king, and died, his heir being 78. ' 
in ward) made in the chancery, or by an escheater by virtue of a ^^}.^^^' 
warrant made to him for this end, is good \ without deed. By all the sect/397, ' 
sages of the law. So where the heir, or the feoffee of the husband, Dower, 
assigns rent to the wife for her dower out of the land of which she is j^ ^^ 29 c. 2 
dowable. But 'tis otherwise of a disseisor, abator or intruder : such ch. 3, for pre- 
assignment by them is not good against the tenant who has right. Ind^ pCTiuri*^* 

§ The assignment of dower at this day, in the case of the king's Co. Lit. 35 a. 
ward, is in the court of wards. 8 ^i* P?"?' 

graph might 
have been omitted when the former edition was printed, viz., 1661. Wardship and the Court 
being abolished. 12 C. 2, c. 24. 

CASE XVIII. [Page 10.] 

An abbot alien, who has his monastery beyond sea, is sued in debt 13 £• 3* 

upon a deed obligatory, under the common seal of the abbot and by^f KUie^s 

convent, and this deed bears date in England ; this deed is awarded Council and 
not good ; for it is not to be supposed that they all went out of their jW the Judges, 

monastery over the seas, and came into England, or that their Prasumpth 

common seal was in England. I take it that this abbot alien came •^'^' 

into England, and was sued in England and had not a cell here. In mere, 

the case, 2 Ass. pi 43. the abbot there had a cell in England, and Hibemia. 

it may well stand, that such abbot and convent came into England. ^^^** 
This cell in our books is called a commandry, and an Abbot with his 
monks sometimes retired there; and their deed might be good, 
being made out of their monastery, by reason of this cell. 

An abbot of England, upon a deed made under the common Observ. 

seal of the abbot and convent, bearing date out of their monastery, ^ ^- 4»,4o- 

IS bound by such deed. Senatus Ramanus^ quando Potnpeius cum 10 H. 6, 44. 

pluribus de senatu deseruerunt Romam 6- transfretarunt in Grtedam^ ^7 A«s. pi. 43. 
Romanus senatus fuit in Gracia. Marc Cicero in Philippicis. 2 K 

2, Oblig. 15. at this day an obligation bearing date at Amiens in ^^q^'?1 f. 

France may be sued in England. Dowdale's case.* Coke. &c. ' 

Husband and wife, if the husband be in Ireland or Scotland for a i Bulst. 130. 

year, and the wife in England during this time has issue, this issue is ^^' '7o. 

a bastard. It seems to me, that at this day 'tis otherwise for 13 e. 2. 

Scotland, for both are become under one king, and they make one ^'^^ B^* 

continent of land. Absence over sea takes away all presumption, 4YE.' 3,^19. 

that the husband might be privately and secretly with his wife ; ashe 19 H. 6, 17. 
might if he were in England, although she had eloped and lived with 
an adulterer. 

There are many presumptions in law, against which no averment 

can be received. Before 37 E. 3, in a Precipe quod reddat the ^\^J' 
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Case XVIII. tenant pleads villanage in himself to a stranger, the writ shall abate ; 

" so of jointenancy by fine, &c. See ManxeWs case in Plowden for 

^'' this matter. A disclaimer in avowry gives damages to the plaintiff 

in replevin against his lord, although the plaintiff be his very 

tenant 

The eldest son of a tenant by knight's-service is taken by the 

F. N. B. 198. Scots, and carried into Scotland ; his father dies, the lord in 
chivalry seizes the body of the younger, and afterwards the eldest 
son returns, and the lord lets go the younger, and seizes the elder* 
and all this is justifiable : for when a man is taken by an alien 
enemy, the law supposes him dead, till his life is proved ; therefore 
the taking of the younger brother in the life of the elder was justi- 
fied : but at this day being under one king, the taking of the younger 
son in the lifetime of the elder is not justifiable. 

Siatur prcBsumptioni donee probatur in eontrarium, 

CASE XIX. 

F?tz Enquest ^ quare Impedit {/) is brought against a bishop and two others, the 
43* bishop pleads that the church is litigious, and claims nothing but as 

^ WilUanf^ ordinary ; judgment shall be given against him immediately, if the 
Elves, his plaintiff will ; but the plaintiff has his election to maintain the 
nf^o8 B • k ^^s^^P ^ disturber, if he will : but if the plaintiff be at issue with any 
head's Case, of the Other disturbers, and the title is found with the plaintiff, the 
[ page II. ] enquest shall not pass between the plaintiff and the bishop, although 
Peer, enquest, issue upon the disturbance be joined between them ; for the distur- 
triaT ^'^^ ^* bance is found in another, and this litigiousness excuses the bishop ; 

and a lapse can't incur ; for the bishop is a party. A bishop is a 
peer of the realm; every peer ought to have a knight on the jury 
between him and any other. Litigiousness, that is, where several 
persons have, or pretend several titles to the patronage, and present 
several clerks to the ordinary ; it excuses him for refusing to admit 
any of them till a trial by a Jure Patronatus^ or otherwise, of the 
right of the person to whom the presentation belongs. Where a 
bishop, or any other peer is a party, and there is not a knight re- 
turned on the jury, a venire facias de novo shall issue, if the jury be 
challenged for this fault. 
22 H. 6 4S. ^^\. is brought for 20/., the defendant confesses 10/., and they 
36 H. 6, 13. are at issue for the residue, the plaintiff may have judgment imme- 
diately for 10/., with damages ; but execution shall stay till the other 
issue be tried, for it can't be known to how much the costs will 
amount, until this be tried : but if the plaintiff will wave the costs, he 
may have execution for the first ten pounds with damages. 

(/) See autiy p. i, note [a]. 
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A quare impedit lies by the patron upon the voidance of the church, Case XIX. 
although he has not made a presentation to the ordinary ; but only 
on a pretended disturbance : but in this case, if the ordinary collates 
by lapse, the patron shall not remove the collatee of the ordinary, 
although he [the ordinary] be party to the quart impedit; for there is 
no manner of default in the bishop, and there is a default in the 
patron, that he doth not present his clerk to the bishop ; and the 
bishop's right ought not without any colour to be taken away by 

naming him defendant, Hob. 198. And so the question which the VHnonest 

archbishop put to Fineux, 20 H. 7. Keilway 58. is answered, if ^lesscv^n 

there be no clerk presented to him by the plaintiff. deh<i. 

When there are many defendants in a quare impedity who plead F. N. B. 3a 

several pleas in bar, although the plea of one of them upon issue Jh 12!™ ^^* 

joined be found against him, and for the plaintiff; yet till the pleas Hob. 70. 

of the others be tried, the plaintiff shall not have judgment; for he \^^^\^ ^*' 

can't have judgment without good title, and perhaps the other issue rence and al. 

may be found against the plaintiff. But if one of them makes default Carthew 19. 

at the grand distress, the plaintiff shall have a writ to the bishop 3gH.^^ 13. 

without making title ; for so the statute commands. Marlebridge, ch. 12 E. 4, i. 

12. In trespass against two, who plead several pleas, and it is found yeiv m«'io7 

against one, the plaintiff shall have judgment against him before the 11 Co. 5 b. 

other issue be tried ; for, they are several in their nature ; and ^^^* ^ - 

damages assessed by the first inquest shall stand against the other two debts, 

defendant, if it be found against him : but if the second issue be "P°" ^^^ 

found for the second defendant, yet 'tis well; for it may be, that years; upon 

one is guilty of the trespass, and not the other; and trespass is two issues, one 

several in its nature, and no title is made in it. In real actions, as Jt^^^T^ ^-^^ 

r» . .... T i. , . 'the plaintiff: 

Fraape quod reddat agamst two, if one confesses the action, or makes He shaU have 
default after default, the plaintiff shall have judgment for the moiety ^^ debt, dam- 
immediately upon this confession or default after default : for they ^Sif^if he * 
amount to a severance of the jointure. If they plead several pleas will release 
in bar; and one upon issue joined is found with the demandant, he g co sTb 
shall have judgment as to a moiety; although the other issue be 88a. 
found with the tenant, and the demandant shall have execution of ^ ^' ^^^ 
the moiety. But if the plea of the second goes to bar the demandant 2 Keb. 573. 
for the whole, as bastardy, or a release, or an agreement in trespass ; ^ ^'* '34» 
although the plaintiff shall have judgment against the first, whose in^trespass 
plea is so found against him, yet execution shall stay until the other against two, 
plea, which goes to the whole, be tried ; if the plaintiff doth not wave nof^il^flhe 
his proceeding against the latter. And where bastardy in the de- other pleaded 
mandant is pleaded by one, and a release by the other defendant, ^^^^^^^ J ^he 
the bastardy shall be first tried. And in trespass against two, one guilty is found 
pleads not guilty, and it is found against him ; the other pleads in ^^.^ \^^ 
bar, the plaintiff may have judgment against him against whom the ^ "" * ' * ^ 
verdict was found, with his damages ; but no costs tUl the end of the ^y^^}^' \ 

^ ' other with the 

defendant. If 
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Case XIX. 

the plaintiff 
had not judg- 
ment before 
the second 
plea was tried, 
he shall not 
have execu- 
tion or judg- 
ment at all. 

7 E. 4, the 
last Case. 
TiUy and 
Woody*sCase. 

8 Co. 133 b. 
Hob. 14, 54. 

13 E. 3. 

Voucher Fitz. 
119. 

27 E. 3, de 
finibuSy ch. I. 
Voucher, aver- 
ment, Parlia- 
ment. 



suit : if the plaintiff will wave the other suit, he may have execution 
for the damages and costs, for by this waiver the plea is ended. 

Res inter alios acta nemini nocere dclfet. 
Frustra fit per plura quod fieri potest per pandora. 

Lex nil facit frustra. 

CASE XX. 

A. BROUGHT a formedon (^against husband and wife, the wife was 
received for the default of her husband, and vouched her husband 
by a strange name, and upon the showing of the demandant,, that 
the vouchee was the husband of the woman, [the tenant] cause was 
shown (as it ought to be) and 'twas shown that the husband levied 
a fine to one T. sur connuzanu de droit come ceo^ and that T. by the 
same fine rendered the said land to the husband and wife, and the 
heirs of the husband, and that the husband had before enfeoffed T. 
of the said land, with warranty to him, his heirs and assigns, and that 
she is the assignee of T. The averment of the demandant in this 
case against this fine, that the husband never had anything in the 
land, was received by judgment in parliament ; for the demandant is 
a stranger to the fine, and where the cause of voucher is shown, the 
cause is traversable. 

Res inter alios acta nemini nocere debet. 



14 E. 3- 

Fitz. judg- 
ment, 155. 
II E. 3,133. 
Fitz. mesne, 7. 
Prescription, 
verdict, sub- 
stance. 



I Inst. 114. 



Hob. 72. 
Pope V. Skin* 
ner. 



CASE XXI. 

A WRIT of mesne {h) was brought by the tenant against his lord 
upon an acquittal by prescription ; issue was joined upon the pre- 
scription, and the jury found, that the defendant, and his ancestors, 
and they whose estate the defendant has, have acquitted the ancestors 
of the plaintiff, and those whose estate he has, from time whereof 
memory, &c, but not in the time of the plaintiff, nor of his grand- 
father ; the plaintiff recovered by this verdict 3 for the effect of the 
prescription is found. This judgment was affirmed in Error. 

Qui hceret in litera haret in Cortice. 

Upon a prescription for a modus decimandi^ way, or common, the 
verdict finds no modus^ way, or common for twenty or forty years ; 
but that before that, from time beyond memoiy, there was such modus^ 
way or common ; this verdict finds for the prescription. 

A. has common to his tenement by prescription in the land of B. 
A. makes a lease for years to C.| 28 March, i James, for thirty years 



\g) Abolished by sUtute 3 & 4 Will. 
4, c. 27, s. 36. 



(A) Abolished by statute 3^4 Will. 
4, c. 27, s. 36. 
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of this tenement, B. brings trespass, i Apr., 2 James, against C. for Case XXI. 
using the said common, he pleads the lease made to him by A. of I ^ ^ , 
the said land to which the said common belongs, 30 March, i James, Dy. ii6b. 
for thirty years, the lease was traversed, and was found to be made 
on the 28th of March as above : C. had judgment for him, Querens t pafie 13. ] 
nihil capiat per breve ; for his lease was found in effect, to maintain 30 £. 3> 5- 
and have the said common. ^f**' ^' ^^'^' 

In account, the defendant pleads an account before B. and C. auditors Hob. 55. 
assigned ] the plaintiff traverses this, the verdict finds an account y^' J^' 
before one of them, this verdict is found with the defendant; the 9C0. 112 a. 
number of auditors is not of substance for the allowance or dis- 
allowance of an account 

CASE XXII. 

A TENANT gave his tenancy in frankalmoign to an abbot, this abbot 14 £• 3- 
has judgment in a writ of mesne against A. the donor, by these Mesn^Frank- 
words, consideraium esty that the ^\dSxi\xK recuperet versus the said A. almoign,ju(lg- 
his damages, and the sheriff is commanded to distrain him to acquit "^^"^' ^^^^' 
the abbot ; and the judgment is not, that the defendant shall acquit 
the plaintiff; this A. dies, a scire facias lies against the heir of A. to 
execute this judgment, although he has nothing by descent, and 
although the judgment was as aforesaid, the scire facias was to 
execute the said judgment of acquittal ; the plaintiff had the said 
judgment affirmed in error : the reason is, the tenure in frankal- 
moign follows the blood of such donor, and he has prayers made 
for him, and he can't disclaim in the mesnalty ; and the judgment 
was in effect that he should acquit. Understand this gift in 
frankalmoign before the 18 £. i, the statute of quia emptores terra- 
rum : or afterwards by consent of the king, and the lords mediate. Dyer 8 El. con- 
where the land is held of others. cessum, Dif- 

An abbot in this case, had judgment in this form, to recover have dlffef^t 
damages, &* praceptum fuit vicecomiti quod distr, hceredem de A. ad fonns of judg- 
acquietandutn the abbot, and 'tis well thus : for different justices "*?^' ? ^' ^. 

1 ,.«. *. 1.1 1 1 • ., 9, for the word 

have different forms, which proves that the word constderatum was comessunu 

not necessary of old time, as it was conceived of latter times to be. J4 E. 3. 

Many ancient judgments have the word concessum ; and in the civil cro. 442. 

law tiie form of words for judgment is, videtur nobis ; but 'tis the 11 ^* i- 

most sure way to follow the latter judgments, viz.. Idea consideratum cro.^tse' 

est, Solemnitates juris sunt observandce. Robins v. San- 

ders, P. 13. 
Jac. Rot. 21. 
Co. Lit. 39 a. 

CASE XXIII. Yel.130. 

In an assize of darrein presentment of an advowson in gro^s 'S ^'.3; 
jointenancy is not a good plea. By the Justices of both Benches. an^r,^?© &"i2 
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Case XXI II. It is Otherwise in a writ of right of advowson {{) ; a ^uare impedit 

T"^^^ is in the nature of trespass, and is all one with a darrein presentment : 

19 H. 6, 33, is the other, that is, the writ of right of advowson, complains of 

ofanadvow- ^1^ deforcement of the whole advowson. The quare impedit zxA 

ant jointen- darrein presentment complain only of a chattel, viz., of the present 

ancy. avoidance. 

Ante 2, 3. » 



[ page 14. ] 

14 E. 3, Scire 
facias, 

Fitz.i22,rent, 
dower, joinder 
in action, Ex- 
chequer, 
Office, 
prerogative. 

♦By 12 C 2, 

c. 24, these 
tenures are 
abolished. 



CASE XXIV. 

The king assigns in chancery to a woman, his tenant's widow 
dowable of a fair held * in capitc^ a rent issuing out of it, and after- 
wards grants the fair to A. in fee ; A. doth not pay this rent to the 
widow according to the assignment ; she brings a scire facias in her 
own name and the king's against the said A. for the said rent ; and 
does not mention in the scire facias how much of the rent was arrear. 
This scire facias was brought in the Exchequer. The plaintiff had 
judgment affirmed in error. 

Rex prosequi in judicio potest^ in qua curia ei visum fuerit ; and may 
join in this case with his tenant's widow. 

The king may grant a rent out of a fair, or a thing not manurable ; 
as out of a bailiwick, tithes, &c. A subject cannot. Although the 
sdre facias did not mention how much rent was arrear, it is not 
material ; for the writ supposes the rent arrear, and the tenant may 
allege how much he has paid. This woman was the king's widow, 
and, therefore, the scire facias is well brought in both their names ; 
and well in the exchequer, for the king is party. An office found 
before the escheator virtute brevis^ may be returned into the 
Exchequer. 



15 Ass. pi. 9, 
mesne, judges, 
error. 



IS H. 4, 52, 
the word cott" 
sideratum in 
judgments, is 
the form used 
in our law, al- 
most all prece- 
dents are so. 



CASE XXV. 

Mesne. Judgment against the mesne was, that the defendant 
distringaiur ad acquietandum with damages ; where it was alleged, 
that it should be, that he should recover the acquittal. This judg- 
ment was grounded upon a specialty for the acquittal, and a scire 
facias was brought against the heir of the lord upon this judgment, 
and no mention was made in the scire facias of the specialty ; and 
the defendant pleaded, that he has nothing by descent from his father 
in fee simple : non allocatur. These matters were alleged for error. 

Judgment affirmed 

Distringatur ad acquietandum is all one in effect with this form 
that he shall recover the acquittal. Cotuessum was anciently used 
for consideratum, Videiur atrice is the form of judgment in the civil 



of 



(f) Abolished, together with the writ statute 3 & 4 Will. 4, c. 27, s. 36. 
assise of darrein presentment by 
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law ; for no man has an unerring and infallible spirit ; there was no Case XXV. 
occasion to name the specialty in the scire facias^ for it \sci,fa,'\ is ; . 

grounded upon the judgment, and the judgment alters it [the v^ord^for a 
specialty] ; as a judgment for debt upon an obliga^on, alters the judgment or 
obligation, and determines it No action can be brought upon the l^pi^^ual*" ^^^ 
obligation as long as the judgment is in force. In the principal case Courts is 
the ancestor when he gave the land in frankalmoign, bound his blood ftccemtmus, 
and heir [to the acquittal] ; for [/. ^., in consideration of] the prayers ^hich they 
to be made for them. See the a 2nd Case, before. often use /«?- 

ntmctamus 
and declaramus, 2 Sand. 139, 143. 6 Co. 45 a. Yel. 133. 

CASE XXVI. [ page 15. ] 

To a scire facias upon a fine, the tenant pleads non- tenure of 15 E. 3. 
parcel, although at this time in ^Lprcecipe, such non-tenure abated the ^^^ ^^'• 
whole writ, viz., before the statute 25 E. 3. cap. 16, yet in a scire Scire facias! 
facias it did not abate the writ for the whole ; by all the justices of 2sE.3,cap.i6. 
England, the writ shall abate only pro tanto; and in case of non- 3 Lcv.^i. 
tenure at this day pleaded for the whole in a scire facias^ the plaintiff 
may have execution at his peril. The reason is, the scire facicts does 
not suppose the tenure in the tenant as Xhtpracipe quodreddat doth; 
for the scire facias is brought to execute a judgment for land or rent, 
or upon a fine to have execution of it At this day non-tenure of 9 H. 5. n. 
parcel abates the writ ovXy pro tanto in 2iprcecipe quod reddat by force j^ Ass. pL 8. 
of the said statute. A special non- tenure in a scire facias^ upon a « H. 6, 51. 
recovery of land against the tenant is a good plea ; as to say, that A. ^ ^-^jj* 2* 
the tenant being seised in fee leased to . him for years, the l^ds in 
the scire facias mentioned, this is a good plea ; for A. might have a 
release or some discharge which the lessee for years can't have. 
Jointenancy of parcel at the common law abated the writ of pracipe 
quod reddat only for so much ; but in this plea of jointenancy, it 
ought to be shown who holds the residue. Yel. 112. 

Lex succurrit ignoranii. 
Lexpunit mendacium. 

Inprcecipe quod reddat of a Manor, non-tenure of part abated the 
whole writ, s H. 6. 7. 7. 36 H. 6. for the manor is entire : so in 
droit de advowson, that the demandant is seised of part of it j so for 
a rent-charge, or seek, issuing out of three acres, and the demandant 
is seised of one of them ; or that a tenant of one of them liable to 
this rent, is not named. 

CASE XXVII. 

A MAN seised of land in fee takes wife, makes a feoffment of his 17 E. 3, 6. 
land, and takes back an estate to him and his wife in tail : the 3 Co. 26, ab. 

IT Ass Di ^ 

husband dies, the third part of the land is assigned to her by parol Fitz.£stoppei, 

c 217. 
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Case XXV IT. 

Estoppel, 
remitter, 
dower, ex- 
tinguishment, 
suspension, 
waiver of 
things. 
Dyer 3SI. 
F. N. B. 199. 
10 E. 3. 
Fitz. Double 
Plea, 8. 
Vemon'sCase, 
4 Co. I. 
24 E. 3. 39. 
2Brownl.i32. 
Cr. El. 357. 
Cr. Tac. 100. 
Co. "Lit. 363 b. 

[ page 16. ] 

Bro. Cases 
372. AUegans 
contraria non 
est audiendus, 

14 £1. Dyer 

317. 

3 Co. 25. 
Butler and 
Baker^s Case. 
Poph. 89. 

4 Co. 5, b. 
3 Co. 26, a. 
Moor 254. 
Goldsb. 84. 
Dyer 351 b. 



in the country for her dower; she enters, and she afterwards 
recovers the other two parts by a cut in vita against a deforceor ; she 
may enter at this day into the said two parts, and is remitted to the 
whole, and is seised in tail of the whole ; for the said acceptance of 
dower being not by fine or deed indented shall not conclude her. 
The freehold or right of freehold which this woman has, can't pass 
from her without a deed or release or estoppel to her ; and the said 
acceptance, without more, is not a waiver nor estoppel to avoid her 
remitter. The dower was well assigned, for she had title of dower 
by the seisin of her husband before the alienation ; if she had brought 
a writ of dower and counted in it, she would have been barred of the 
estate-tail in any part of the said land. 

By Judgment of all the Council 

An acceptance of a lease for years after the death of her husband, 
by a wife having right of dower of the said land, suspends the dower; 
not such acceptance of a lease made before marriage to her, or 
before the death of her husband, for in this case the wife has only a 
title to have dower, and not a right of dower, and dower gives the 
freehold : in the principal case, a right to the freehold and acceptance 
in the country without indenture or matter of record, doth not 
suspend or extinguish the right of dower. Husband and wife tenant 
in tail of an estate made during the coverture, the husband makes 
a feoffment and takes back an estate to himself in fee, and devises 
the land to his wife for life; the husband dies, and she enters 
claiming the estate for life ; her entry and claim in this case is an 
election and a waiver of the estate-tail, and guides the whole. These 
two estates, viz., the estate-tail to her, and the devise to her for life 
of the whole land, can't stand together ; but dower of a third part 
and entry into the other two parts are not inconsistent. In case of 
a devise for life of the whole, and an estate-tail to her of the whole ; 
the one extinguishes the other. 



17 Ass. pi 25. 
19 Ass. pi. 3. 
19 E. 3. 
Fitz. Title, 35. 
Altham'sCase, 
8 Co. 150. 
Dyer 244. 
Assise, Elec- 
tion del 
Tenant, 
Release, Title. 
Post 19. 
Hob. 163. 



CASE XXVIII. 

A. BRINGS an assise against two, one pleads the release of the 
plaintiff of all actions personal, the other pleads joint-tenancy with 
C. who is in full life at Dale not named in the writ ; in this case the 
plaintiff ought to elect his tenant, and if he misses his tenant in this 
election, the writ shall abate. The plaintiff in this case elected him 
for his tenant who had pleaded the release, and it was so found by 
assise : the said defendant being so found tenant pleads ut supra ; 
the plaintiff replies that after this release he was seised and disseised 
by the said defendant, without making any other title ; the assise is 
found with the plaintiff, he has judgment, this judgment is affirmed 
in error. Although this release be a bar in the assise, yet it gives no 
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right; and the right of plaintiff before the release is impliedly con- CaseXXVlll. 
fessed by the release, and the said defendant claims nothing in the 
land but by the said release of actions personal : 'tis otherwise of a 
release of a right, or of all demands ; this gives a right. Fitzherbert, 
Title, 35, in this case has mistaken the release j it was not of actions 
real, it was a release of actions personal ; but 'twas all one, neither 
of them gave a right nor tolled an entry; ♦at this day peaceable •21 Jac. i, 
possession for twenty years tolls an entry, and after such possession a *^^* ' ' 
release of actions gives a right ; and there is no remedy for the fee- 
simple by writ of right, after such possession and a release of actions. 

Proprieias verborum est salus proprietatum, 

CASE XXIX. 

A TENANT in capite obtains the king's licence to enfeoff two of the 19 E. 3. 
Manor of Dale, upon condition to give it back to him in tail, the ^\ ^''' 
remainder to B. in fee ; the feoffment was made to two accordingly ; 2 Co. 80, a. 
A. afterwards dies, his heir being within age, afterwards the gift was ^^*^* ^!Jl*"y 

, ,,.',,__ 7 , . , ,> , , congeablc, 39. 

made to the heir of the body of A. the remainder ut supra. Resolved, ig Ass. ult. 

that this licence doth not extend to give this land to the heir of the Tourson's 

body of A., but a new licence is necessary ; and the obtaining of this j^q, b., 90, b. 

licence is a new charge to the land suffered by the two feoffees, and Cromwell's 

therefore in this case the condition is broken. A. dies seised of other ^^condkion 

land held of the king in capite^ his dying seised of this land, and all entry conge- * 
this other matter is found by office. The king shall seize the said [ page 17. ] 

manor for the breach of this condition, in right of the said heir being able, relation, 

within age, and shall have all the profits of it, as guardian after the ^y " C- *> 

death of A. By all the Justices. capite tenures 

rr r *j.' j a .o" j s^d fines, and 

Verba acaptenda sunt cum rffectu. licence for 

alienation arc 
abolished. 
CASE XXX. Potestasstricte 

interpretatur. 

Of a way in gross, it has been often adjudged by the sages of the 19 e. 3. 
law, that an assise doth not lie. It ought to belong to kind or to an Fitz. Nusance, 
house ; for a way Ought to have a terminus a quo^ and ad quem^ and f. n. B. 184. 
to be of some benefit, to entitle a man to have an assise ; and Chimin, As- 
therefore if it be only in gross, an assise doth not lie for the ^**^' usance. 
obstruction or stopping of it : but covenant lies against the grantor 
upon his deed, if he disturbs, and the grantee has a deed of such 
grant. 

An assise does not lie ; for such grantee has no freehold. 

Lex nil facit frustra. 
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Case XXXT. 



19 Ass. pi. 4. 
Artie, super 
Chartasy cap. 

5- 

Assise, Nisi 

Prius, Bank le 

Roy, Error. 

Before the 

King and his 

Council. 



MagnaCharta, 
cap. 12. 



CASE XXXI. 

An assise was taken in the King's Bench in Suffolk, for lands 
there, the King and his court being there ; antiently the Courts of 
King*s Bench and Chancery followed the King and his court. Before 
the assise was determined the King removed to Westminster, yet the 
said assise was tried by nisi prius in Suffolk; the plaintiff had 
judgment, which was affirmed before the King and his council, 
F. N. B. 2333 17 E. 3, ch. I ; Praemunire V. Na. Br. 17 ; Bracton, 
lib. I, Westm. i. ch. 15 ; 28 Ass. pi. 2. See the third case before 
for the power of the King and his Council This nisi prius for trying 
the said assise, is a special writ returnable at a certain day before the 
King, unless such justices come there before ; and the trial shall be 
in Suffolk, and judgment in this case may be given in the King's 
Bench at Westminster. By the statute of Magna Charta, assises 
ought to be taken in propriis comitatibus ; but judgment may be 
given elsewhere. This ancient course is grown obsolete. 

Rex est lex vivens. 



[ page 18. ] 

20 E. 3, Fitz. 

Conusance, 

46. 

35 H. 6, 54. 

Conusans 

peremptory. 

Infra, i, 36. 



CASE XXXII. 

Account. Conusance was demanded by the mayor and bailiffs of 
Coventry, and they shew a charter to this purpose ; the demandant 
does not counterplead the franchise ; a stranger to the plea assigns 
reasons to the Court, that this franchise ought not to be allowed ; 
and non allocatur. If the demandant in a plea of land counterpleads 
the franchise, and the tenant joins with the claim of the franchise, 
and 'tis found against the franchise j the demandant shall recover the 
land ; but if it be found against the demandant, the writ shall abate. 

By the Council. 

Nemo debet immiscere se rei ad se nihil pertinmii. 



20 Ass.pl. II. 
30 H. 6, 7. 
38 H. 6, 7, 
Challenge. 
Co. Lit. 156 a. 



CASE XXXIII. 

The defendant has an action of battery against the sheriff, at the 
time of making the array between the defendant and the plaintiff; 
this is a principal challenge, and shall quash the array. 

By all the Justices. 
Lex nemini operatur iniquum. 



20 E. 3. 
Fitz. Scire 
facias, 124. 
Scire facias, 
garranty. 



CASE XXXIV 

Land is rendered by fine to an husband and wife, and to the heirs 
of their two bodies ; they have issue A. ; the husband and wife die ; 
A. enters and enfeoffs B. with warranty; A. dies; D. his issue 
brings a scire facias against B. to execute this fine : It does not lie, 
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for execuHo facta est, and non restat fadenda, as West 2, cap. 48, Case XXXIV. 
speaks ; and if this scire facias should lie, the feoffee should lose his 7! 
warranty. Resolved that the heir-in-tail is put to his forraedom in this ^^ 3,^ect. 9! 
case : In a scire facias a voucher doth not lie ; the feoffee shall not See 4 Annae, 
lose his warranty, 4nd therefore a formedon only lies for the heir-in- collatera/war- 
tail in this Case. Judgment affirmed in error. ramies. 

r • • ^ ^ • • II Co. 62 b. 

Lex nemim operatur tntquum. 

CASE XXXV. 

An abbot brought an assise against an husband and wife, they 20 E. 3. 

plead, no wrong, no disseisin ; the assize found upon evidence given ^^' ^^^ *^'* 

by the husband, that the abbot had made a release of his right to the 7 H. 5, 5. 

husband and wife after the disseisin by duresse, but not by duresse i\F*^^* ^^' 

of his body. Resolved that the abbot shall recover, for the husband Fitz. Ass. 359. 
and wife ought to have pleaded this release ; for this release is an [ page 19. ] 

implied confession of ttie disseisin, and repugnant to the plea of p^^^^ ^g. 

ntd tort, nul disseisin : as in waste, the defendant pleads no waste lease, verdict. 

done, and gives a release in evidence, it is of no use ; for the ^ ^^ P^' *^* 
evidence is repugnant to the plea. 

Resolved by the King's Council. 

Caniraria allegans non est audiendus. 

If a release be made before the disseisin, as if the disseisee observ. 
lease to the disseisor, and afterwards the disseisee enters and ousts 
him, and he reousts the disseisee, and the disseisee brings an assise ; 
the recognitors without the pleadmg of this release may find, there 
was no disseisin ; for the release was before the supposed disseisin. 
So if the lessor releases to the lessee for years and his heirs, and the 
lessee upon ousting of him after the said release, brings an assise 
against the lessor, the jurors upon evidence of the said release, may 
find no disseisin ; for the release was before the supposed disseisin : 
so upon the general issue in an assise, the recognitors may find a 
feoffment upon condition, and that the plaintiff entered for the 
condition broken ; when a release is pleaded, be it a release after 
disseisin, or before dissesin, without shewing it to the Court, though 
the jury find it ; none being shewn to the Court regularly it is worth i Inst. 225, 
nothing ; for the Court ought to judge what force this release has in ^^^ 
law. 

If a tenant or defendant pleads a deed of a thing which can*t 
pass without deed, it ought to be shewn to the Court, and the Court 
shall judge upon this deed whether it be sufficient in law or not : 
but where the general issue is pleaded in any action, and a deed or 
will k given in evidence to the jury, if the jury will, they may take 
upon them the knowledge of the law, and give a general verdict ; if 
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Ca?e XXXV. 

Plo. 112. 

Hob. 53. 

Doctor Ley- 
field's Case. 
10 Co. 88 b, 
&c. 

I Inst. 227 b. 
Doctr. Plac. 
306. 

20 E. 3. 
Pltz. Conu- 
sance, 46. 
Conusance. 
In aqttalijure 
conditio possi" 
dentis melior 
est. 

Delay, mttra 
U^ reproba- 
tur. 
Supra I, 32, 



[ page 20. ] 

21 E. 3. 
Fitz. N usance, 
2&3. 
2 Ass. pi. I. 
Case 20. Chi- 
min. 

27 H. 8, 72. 
An assise 
does not lie of 
an office to 
which no pro- 
fit belongs. 
Assise. 



they err ; for their presumption and falsity they shall be punished in 
an attaint j if they find the special matter, and conclude against law, 
the judges shall judge according to the special matter, and reject the 
conclusion. In cases where charters have been lost by fire, burning 
of houses, rebellion, or when robbers have destroyed them ; the law 
in such cases of necessity allows the proofof charters without shewing 
them. Necessitas facit liciium quod alias non est licitum. 

CASE XXXVI. 

The king grants conusance to A. of pleas rising within certain 
bounds; the king grants to B. the like conusance within the same 
bounds : C. brings a prcuipe quod reddai against D. for land within 
those bounds ; both A. and B. claim conusance, the demandant and 
tenant agree to the conusance, but the tenant did not join with 
either of the patentees. This controversy between the patentees 
shall not be tried in this case, because of the delay of the demandant, 
which such trial would occasion : but by all the council the conusance 
in this case shall be granted to him who first demanded it ; and the 
right of the said patentees shall be tried in another action between 
them. 

CASE XXXVII. 

A. BY deed grants a way to B. in fee over the land of A. in Dale, 
from a certain place to a certain place. There ought to be a 
specialty of this grant ; and if A. deforces him of it by stopping or 
any obstruction ; covenant lies : not an assise of nuisance. Nor will 
an assise of nuisance lie, though B. purchase an house or land near 
the said way, for it was in gross from the beginning. But of a way 
appendant to land, an house, or mill by prescription or grant, an 
assise of nuisance lies. A way is extinguished by unity of possession, 
and is revivable afterwards upon a discent to two daughters, when 
the land through which, &c, is allotted to one \ and the other land 
to which the way belonged, is allotted to the other sister ; and this 
allotment, without specialty to have the way antiently used, is 
sufficient to revive it. 

By the Justices of Assise, and Justices of the Common Bench. 

Quod ab initio non valet, in iradu temporis non convalescet. 



CASE XXXVIII. 

Yel. 19. A REPLEVIN is brought of cattle taken in Middlesex; the defend- 

30 Ass. pi. 38. ant avows for homage not done for land held in Middlesex by the 

Liul. lib. 2, plaintiff from the avowant ; the plaintiff replies a tender of homage to 

cap. 7. the avowant at Dale in the county of Surrey ; issue is joined upon 
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this : a verdict by a jury of Surrey finds a tender of the homage to Case 
the defendant, as the plaintiff has alledged; this verdict assesses XXXVIII. 



damages for the taking of the cattle in Middlesex, the jury being of 21 £. 4, 16. 

another county. The plaintiff has judgment : affirmed in error. 21 E. 3, ix. 

Rent is tendered to the person of the lessor on the day of payment, ^J^ Inquest, 

he can't distrain for this rent, without demanding it from the person Verdict. 56. 

of the lessee : homage tendered out of the land for which it was due, ^y^J* ^73 

was held good. A jury of a foreign county, where an issue is joined 6 Co. 47 a. 

that is triable there, may find damages incident to the action, for ^ Co. 9, Dow 

•. ^ « dale s case. 

they are accessory. Verdict, dam- 

Accessorium sequitur suum princtpaU, *g5: 

AT ^ J. 4 J. I' ' 7 Co. 29b. 

Netno dmetpro una causa bts vexan, 

^ 3 Lev. 234. 

CASE XXXIX. 

Trespass is brought by A. against R vi &* armis &* contra pacent^ 21 E. 3, 28. 
for the taking and detaining of charters ; and he doth not shew in ^' ^^' 
the count what lands the charters concern ; the defendant pleads not 10 Ass. pi. 3. 
guilty, a verdict is found for the plaintiff: he has judgment for 100/. \*^'^*^* ^je^j. 
damages ; 'tis affirmed in error, because that this action is trespass, nue, verdict, 
in which damages only are recoverable, and not the charters ; and count, error, 
also because no exception was taken to the declaration before verdict 

Detinue of Charters. The count ought to mention the land which t P*6^ **• 1 
the charters concern, and the value of the land ; for the plaintiff in 
this action recovers the charters, and if they are destroyed, the value 
of the land in damages. Note what respect the judges of this time 
gave to a verdict, although the count was not sufficient ; yet because 
the party admitted it, the judgment given in such case was not re- 
versable after verdict The statute 32 H. 8, cap. 30, recites, that it 
is a dishonour and reproach to the law, that for any fault of a coun- 
sellor or attorney, any judgment should be stayed or reversed after 
verdict, and ordains, that it shall not be. True it is, that the proper 
forms of the law ought to be observed, otherwise ignorance and con- 
fusion in the science of the law will ensue : By demurrer and excep- 
tion before verdict these forms maybe preserved ; but for the honour 
of the law and repose of the subjects, this statute ought to be literally 
observed. Statuta pra publica commodo late interpretantur, 

CASE XL. 

The Case of Merton College in Oxford. 

An assise of fresh force was brought in the city of Oxford by A. 21 E. 3, 46. 

against a body corporate. The custom of the city of Oxford is, that J J co^i/a" 

if any one be in peaceable possession of any lands there for forty Hob. 86. 

weeks, that it is not lawful for any one to enter upon him, although Assise of fre»h 
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Ca«e XL. 

force, custom, 
double plea, 
trial, ex> 
tinguishment, 
error, bar, 
London, 
Stamf. Pnc- 

rog. 84, 75- 
II Co. 66. 
Magdalen Col- 
lege Case, 
73 b. 



Rex qtioii est 
injustum fa- 
cere non potest. 
Consuetvdo 
raiioftabilis 
tollit comntw 
fum Legem, 



9 Co. 31 b. 
I Cr. 516, 

517. 
[ page 22. ] 

Hob. 86, %^, 



he has right, and although his entry be congeable at common law« 
This is a good custom. The tenants in this assise pleaded the king's 
seisin in fee of this land, and a grant to them and their successors in 
mortmain, &c. The plaintiff replies, that upon petition to the king, 
a writ issued out of the chancery to enquire of the plaintiffs right, 
and that it was found upon this writ, that the said lands were held of 
the plaintiff, and that he entered upon them for mortmain, and was 
ousted by the defendant, and that the said body corporate procured 
the plaintiffs tenant to convey them to the king, to the intent that 
the king should convey them to the said corporation in mortmain ; 
and that the parliament awarded that the said charter shall be 
repealed, and that the plaintiff should sue at common law ; and that 
the plaintiff entered and was in peaceable possession for forty weeks ; 
and that by the custom of the said city no person ought to enter upon 
such possession, and that the defendant notwithstanding ousted him, 
and he brought this assise. Issue is joined upon the said custom, 
which is found by the jury for the plaintiff, and he has judgment ; 
affirmed in error. 

Note ; there is no colour given. In an assise where entry and re- 
entry are pleaded with a disseisin, there is no occasion to give colour. 

It was resolved in this case, that this replication (though it con- 
tains double or treble matter) afler verdict, is not error; but all 
waived by the defendant after the said issue joined. 

No man shall assign that for error which was for his advantage. 
Suppose the tenant in this case assigns a trial by a jury for error, it 
is not error ; it is better for him than to be evicted by the judgment 
of the court ; for it gave him more delay ; and customs shall be tried 
by the country if they be denied. An erroneous judgment, as long 
as it is in force, is a bar to another action of the same nature. The 
king's seisin destroys any usage that runs with the land ; as this, 
burrough-English, gavelkind, &c The king's charter shall not be 
repealed without making the king's patentee a party by garnishment. 

If there be a repugnancy in pleading, 'tis error. The customs of 
London are only triable by the major and aldermen, by the mouth of 
the recorder, if it be not a matter in which the corporation of London 
is a party. The customs of other corporations are triable by the 
country, if they be denied. 

The tenant of the plaintiff in this case conveyed the land to the 
king, and the king conveyed to the corporation ; so in rigour of law, 
the seigniory of the plaintiff was extinguished ; but the king was 
deceived in his grant ; for he was made an instrument to do wrong, 
to deprive the plaintiff of his seigniory \ and therefore the kitog's 
grant was void. Upon the whole matter ; forasmuch as the plaintiff's 
tenant can't have the land, because he has conveyed it to the king ; 
and the king can't have the land, because of the wrong it would do 
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to the plaintifT as to Lis seigniory : therefore the saii letters patent Case XU 
shall be repealed. If A-, the plaintiff's tenant, had conveyed the land ~ .r" 

to the king by deed inrolled, or had been attainted of treason, and john MoHn's 
the king had granted it to a common person to hold of the king ; Case. StamC 
now the seigniory of the lord in this land had been extinguished ; '^' ^^' 
but the king upon petition ought to repeal this patent, and grant it so 
that the seigniory of A. shall be revived. In the principal case, the 
assise for the land was maintainable by the plaintiff, by the custom 
of Oxford; for a body corporate has entered upon the plaintiff 
against the said custom, and his tenant has no right to the land, but 
the plaintiff may enter for the mortmain. 

CASE XLI. 

Error in parliament lies upon a judgment given in the King's 2 Cr. 534, 535. 
Bench; but before it be obtained, a petition ought to be made to \^^j\P'2o 
the king: for the judgment was before the king; and upon this, 23 El. Dyer 
the chief justice of the King's Bench shall cause a transcript of the 375- Errors, 
record to be engrossed in parchment, and shall carry it to the lords ; petition, Ire- 
and there the transcript shall be* examined with the record ; and ^^» "™*i"" 
afterwards the chief justice shall bring back the record to the King's se^sf"jfcr. 
Bench. The plaintiff who brings the writ of error, if he be in 34i- 
execution, shall not be delivered by mainprize, if the parliament be 
not dissolved before the errors are discussed : but if he be not in ^ ^^- 342* 
execution a supersedeas shall issue ; and upon affirmance of the * ^ ' 
judgment the execution ishall issue out of the King's Bench. 
The commons in parliament have nothing to do to afHrm or 
disafHrm a judgment. 21 £. 4, 49. Post, 244. 

A writ of error lies in the King's Bench in England, upon a Vel. 118. 
judgment in the King's Bench in Ireland : Not the record but the J f\^' ^^' 
transcript only shall be removed in this case ; and a supersedeas 33 E. 3. Fitz. 
shall not be awarded to stay execution; yet execution shall be Error, 
stayed in Ireland. For a false judgment in Wales no supersedeas is 
grantable. So the statute of 34 (and 35) of H. 8 (chap. 26), - 
ordains. 'Tis a statute made on purpose for Wales. 

By all the Justices in the Exchequer-Chamber. 
Lex nemini operatur iniquum. 

CASE XLII. [ page 23. ] 

A COALER wha had felons in his custody, finding that the felons 22 Ass. 55. 
were breaking off their fetters, went to them with an hatchet ; and r * on^^w^H 
they assaulted and beat him ; the gaoler killed two of them with the 8, cap. 25. 
hatchet. Resolved by all the counsel, that it was well done. 

Executio juris twn habet injuriam. 

Quod quis ob tutelam corporis sui fecit, jure fecisse videtur 
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Case XUII. 



22 Ass. pi. 87. 
7 Ass. 14. 
Cro. 407, 513, 

417. 
14 C. I. 
Hob. 126. 



DaUy 59, pi. 
II. 



CASE XLIII. 

A FEME covert commits a trespass vi &' armis. Trespass is 
brought against the baron and feme, the writ is that both committed 
the trespass; upon not guilty pleaded, the jury finds the woman 
guilty, and the husband not guilty : the book is, that the wife shall 
be imprisoned, and the husband not ; and that the plaintiff shall not 
be amerced pre fatso clamore against the husband ; for there was no 
other form in the register. The judgment in this case shall be that 
both capiantur ; for the husband alone pays the fine, and imprison- 
ment is only till the fine is paid. So in trespass committed by a feme 
covert only, without vi 6^ armis^ both shall be amerced. 

By the Justices of both Benches. 



22 E. 3, 7. 
Amendment 



niackamoor's 

Case, 8 Ca 

156. 

46 E. 3, 30. 



CASE XLIV. 

Trespass was brought against W. Payne ; the exigent was against 
W. Pyne ; he renders himself at the exigent, and pleads not guilty, 
and is found guilty in the Common Pleas, and judgment is given 
against W. Pyne, whereas his name is W. Payne. The defendant 
brings error in the King's Bench for this misnosmer ; the record of 
the original writ in the Common Pleas is against W. Payne. Judg- 
ment is affirmed and the name amended ; for it is the fault of the 
clerL Note ; Judgment amended. 

The mistake of a clerk is amenable in another court upon a writ 
of error. A discontinuance or miscontinuance at common law 
reverses a judgment given by default ; and a discontinuance upon a 
demurrer is cause to reserve a judgment ; but so is not a miscontinu- 
ance after appearance. At this day a verdict aids a discontinuance, 
by the Statutes of Jeofails. Vitium dcrici nocerc non debet. 



[ page 24. ] 

29 Ass. pi. 4. 
Patents, pri- 
vil^es. 



CASE XLV. 

The Abbey of Westminster. Among the charters and privileges 
for this abbey, some are quod gaudeani impunitate vita &* membrorum 
qui in dictum sanctum locum intraverint. Some, quod gaudeani muni- 
tione ecclfsice pro quacunqut causa. These charters were brought 
before the King's Council. 

Resolved by them that these charters extend only to felony. 

Qua communi legi derogant stricte inierpretari debcnt. 

I James (the First) abrogates all sanctuaries. 
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CASE XLVI. 



A, HAS judgment against B. in ravishment of ward ; B. brings a 29 Ass. pL 35. 

writ of error, and assigns for error, that the plaintiff below did not f^^;hmcnt 

show in his count, that he had seised the ward. Nbn allocatur; for error, joinder 

it vests in him by the death of the ancestor, for it is a thing transi- *?^5V.°"» J"" 

,-,'. _, . .', .^,, .^ nsdiction, 

tory. 2na objection : The wnt was raputt, and not cepit csr* aoduxtt, brief, form, 

Nan allocatur ; * for so is the form of the writ. 3rd objection : The ^^^ ^^*"' • 

writ is not vi 6- armis, Non allocatur ; for West. 2, cap. 35, prescribes statute does 

the form of the writ, and it ought to be pursued, and it has not vi &* not derogate 

armis. 4th objection : A trespass of battery and of goods taken ^^ LawT^™" 

away, are joined with the ravishment ; yet 'lis good : for ravishment * The reason 

of ward was a trespass at the common law; and Westm. 2, cap. 35, S^^^^g ^t 

only adds a greater penalty. In this action entire damages for this objection 

the whole were given; the defendant being found guilty of the -^"iLj'^ift^^^'n 

whole, they may well be given : many trespasses at common law /tiit affirm per 

may be joined in one writ ; but not where the common law gives ^ P^ « tatc, 

one action and statute law gives another. This ravishment of ward fendant below 

was brought before Commissioners of Oyer and Terminer ; and well ; might have 

although the Statute of Westm. 2, cap. 35, mentions, that it shall be atocmen^^^o? 

brought in the Common Pleas before the justices there ; for it is only the writ, but 

an affirmative statute. Summons and severance lies in this action. |je has affirmed 

The value of the marriage was not inquired in the principal case ; pleading to 

yet it is not an error to be alledged by the defendant, for it is for his Jjjf action, 

advantage. If the value of the marriage be not inquired by the loCaViS?*^ 

verdict, the verdict is imperfect, and a now venire facias shall be 10 Co. 118 a, 

awarded ; but 'tis not a cause for the defendant to reverse the judg- "9 b. 

ment ; if damages be excessive he may have an attaint If a man n Co. 6 a. 

brings an action upon the statute 4 & 5 Phil. & Mar., of a distress ^"J;. J"- 54- 

taken and impounded five miles from the place of caption, and in i rqi' Rep. 30. 

the same writ joins trespass of battery, or the taking of goods ; the Cr. Jac. ^^8, 

writ shall abate ; for one is by statute only ; the other is at common ^ nm^' 

law. bentjimgi, 

CASE XLVII. [ page 25. ] 

The king recovers in a quart impedit against A. by his confession 23 E. 3, 2?. 
of the king's title, and has a writ to the bishop, who refuses to admit Q^iareimpedit, 
the king's clerk ; the king brings a quare non admisit against the q![^re Son 9A^ 
bishop ; he counterpleads the king's title, and pleads that he (before ^^^ The 
the king and his judgment) had collated by lapse after six months, kIw was 
by reason that the church was litigious between A. and B., and upon not made a 
this judgment the king brought his quare non admisit against the ^"J^ 'fii^^thc 
bishop ; and notwithstanding this plea, an alias writ to the bishop king'had 
with damages is awarded ; and the temporalities of the bishop were J^^g™^'**- 
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Case XLVII. seised into the king's hands for the contempt : upon petition to the 

king by the bishop (as it ought to be in the king's case), the bishop 

had liberty to bring a writ of error to impeach this judgment, and he 

brings error, and the first judgment was affirmed. The bishop 

ought to obey the king's writ, and admit his clerk ; and the trial of 

the right shall be between the collatee and the king's said clerk. See 

Artie. Cler. 25 E. 3, ch. 6. A bishop shall be fined, and his 

temporalties shall not be seised at this day, in this case, by the said 

iH.7,23. El. statute of 25 E. 3. The confession of the patron, or supposed 

^^h patron, before the 25 E. 3. bound the incumbent ; but is not so 

7^Co. aeaf '^ow, but the incumbent may plead the title of the patron j so 

cannot the ordinary ; for the said statute does not go to him. 
38 H. 6, 14. In a quare non admisit between subjects, damages only are 
F. N. B. 47. recoverable, 'tis othenvise in the case of the king. In a quare impedit 
Stamf 61. between two subjects, if a title for the king appears to the Court, the 
Hob. 163,127. Court shall ex officio award a writ to the bishop; for the king is 
2 Cr. 216. interested where right appears for him in the suit of any one. Any 

subject may have an appeal against the person who steals the king's 
or the queen's goods. 

CASE XLVIII. 

24 E. 3, pi. 6. A WRIT of error may sleep several years without a discontinuance ; 
Fol. 43»pl- 27. £qj. j^ jg Qjjiy ^ commission to the judges to examine the record, and 

Dyer 76. the parties have no day in court till the plaintiff in error sues a scire 

9 H. 6, 13. facias ad audiendum errores^ or the defendant in error sues a scire 
facias* release f^^i^s quare executionem habere non debet. After such scire facias the 
II* writ of error may be discontinued, and errors may be assigned upon 

yKeb?4i4. ^**^^ of those scire facias. F. N. B. 18, 21 ; Yd. 7. 
Dally 93, pi. A writ of error removes only the record and process, but not the 
'5- original ; that remains filed with the custos brevium. Nothing is part 

of the record and process^ but that which is inroUed : a warrant of 
attorney and an essoin are not removed for this reason. Non-tenure 
is not a plea in a writ of error. In trespass, when the recovery is 
had by default, no writ of error will lie, before the writ of enquiry of 
damages be returned : for the defendant is not grieved until judg- 
ment be given upon the return of the writ of enquiry. A release of 
actions is not a plea in a writ of error ; a writ of error is a com- 
mission ; it is not an action. Lit. cap. Releases, s. 503. 

Actio est jus prosequendi injudicio quod alicui debet ur, 
Expedit rcipublicce ut sit finis litium. 
Proprietas verborum est salus proprietatum. 
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CASE XLIX. 

[ page 26. ] 

In an assise of rent, the plaintiff makes his title, that he and his Co. Ijt 121. 

father, and all those whose estate the father had, from time whereof ^^\ '^3- 

• 2^ Acs Dl O 

memory, &c., were seised of this rent ; and that his father died i© h. 7, 23. 
seised, and that it descended to him as to the heir of his father ; and Priddle and 
he shews no deed : the plaintiff in assise recovers; error is brought, u^co!'!. "^* 
and judgment is afHrmed. In this case the discent alledged is the Bishop of Sa- 
principal part of the title; a que estate is laid in the father, and a [^"^o^Jg^* 
discent from him to the plaintiff. Where a title of a rent is laid in Little lib. 2, 
A. and his ancestors from time whereof memory, &a, whose heir he *^P- ViUen- 
is, it is good ; and good if the rent be appendant to a manor, by a t^n, rent, ^*e 
que estate in the manor : but seisin of the rent alledged in the party E. estate, 
himself, and all others whose estate he has from time whereof, &c., 
without deed, is not good ; for a rent in gross * cannot pass from * Nor lands, 
one man to another without deed, and although the rent was ch.^? ^' 
originally granted by deed before time of memory, and so not 
pleadable, yet the deed of the party who granted it within time of 
memory will serve as a confirmation, and ought to be shewed to the 
court, and he may in this case count upon a prescription. The 
principal case differs from the case of Littleton ; for a discent of the 
rent is not alledged in it ; but a seisin in the grantee, and all those 
whose estate he has from time whereof, &c., without a discent from 
his father. Littl. ch. Villen, s. 183. 

Deeds pleadable at this day ought to be made after the time of K. West, x, ch. 
R. I, for this is the law for pleading. Although for bringing ^'^ ^ ^ 
actions, 32 H. 8, ch. 2, 21 Jac. i, ch. 16, being statutes made for 33 H. t, 27. 
that purpose, have abridged the time ; yet for the pleading of deeds 
the law has been constant, for the said time of Rich, i, between 
West I and the first year of Rich, i, there were eighty-six years : a 
writ of right was confined to this time; and by 32 H. 8 to sixty 
years. The 21 Jac i, ch. 16, has altered the Statute of Limitations 
before used for certain writs. Prescription is from the time whereof 
the memory of men living, &c., and this holds, if there be not 
special evidence by record to the contrary. 

Diutumitate temporis omnia prcesumuntur solenniter acta. 

A peaceable possession for sixty years makes a right; for 2x Jac. 
I, ch. 16, takes away the entry and assise, 32 H. 8 takes away the 
writ of right and formedon. . The quare impedit and ravishment of 
ward, and right of advowson, and jure patronatus * are excepted, by * So are the 

the T Mar ch < -^^^^ ®^ ^^* 

me I Mar. en. 5. ^^^ Present- 

ment, Writ of 
Right of Ward, and Seisure of the Ward's Body : for these rights might happen not to fall in 
esse within sixty years. 
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M E. 3, 35- 
I H. 6, 6. 
Co. Lit. 130 b. 
4 H. 5. Pro- 
tection, de- 
fault, baron 
and feme, re- 
summons, 
jour, action 
sur le case. 



Hob. 139. 
[ page 27. ] 



47 H. 6. 
Fitz. Resum- 
mons, 10. 
Dyer 154. 
Stat, de GIo- 
cester, cap. 8, 



26 H. 6, De- 

fault. 4. 



I H. 6, I. 
9 Co. 32 a. 



* [Deins]sic 

Srior editio. 
lut note ; the 
Stat, says, at 
least fourteen 
days before. 
Cro. El. 397. 
Hob. 133. 



Post 31. 

24 E. 3. 34. 
Conspiracy, 

verdict. 

Went. 234. 

Carthew, 416, 

417. 



CASE L. 

Kprcuipe quod reddat against baron, and feme ; a protection of the 
king's service is cast for the husband, and the same day an innate- 
scimus is sued, by which it appears that the husband is not in the 
king's service; for which cause the protection is repealed, and 
declared void ; this turns to the default of both the husband and 
wife : for a protection so repealed for a nullity in it was void o^ 
initio. By the justices of both benches. But if it had once been 
valid, it would have put the parol without day for both the husband 
and wife ; and yet, if there be cause, it may be repealed within the 
year. By the casting of a protection the day is discontinued ; and 
afler the year and day, upon resummons or re-attachment, the plea 
shall be re-continued, but the plea may be revived by resummons 
within the year upon the repeal of the protection, 3 H. 4, lo. 

Vir cr» uxor censentur in lege una persona. 

An essoin of the king's service cast in the case of husband and 
wife, or in the case of any other person, does not put the parol with- 
out day at first ; for day is given to him who casts the essoin to 
bring in his writ of Warrantia Dieij which day the judges appoint : 
but it is not so in the case of a protection ; the parol is without a 
day. It lies for no longer time than a year and a day : after the 
year and day, the plea is to be revived by resummons, if the protec- 
tion is not repealed before. In ^.prcecipe against husband and wife, 
the default of one of them is the default of both ; for one cannot 
answer without the other : 'tis no inconvenience to the wife ; for, 
upon default after default of the husband, she may be received to 
defend her right. 

In z.priecipe quod reddat^ if the tenant, not having been summoned, 
loses his land by default ; and the summoners, veiors and pernors 
die, so that the writ of deceit is gone ; an action of the case lies 
against the sheriff, if he has made a false return, and he who so lost 
his land, shall recover the value of it from the sheriff. The 31 El. 
ch. 3, ordains proclamations to be made * within fourteen days 
before the return of the summons, at the door of the church, in the 
vill or parish where the land lies, upon Sunday, after divine service ; 
otherwise no grand cape shall issue. 

Lex non deficit injustitia exhibenda, 

CASE LI. 

A WRIT of conspiracy is brought against two, one appears, and 
pleads not guilty, the other makes default ; the jury finds that he 
who pleads, conspired with the other who makes default; the 
plaintiff has judgment, affirmed in error: for, although he who 
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makes default cannot be convicted of the said conspiracy^ because he Case LI. 
does not appear, yet the law gives such credit to this verdict, that it 
shall be intended to be true as to the conspiracy, against him who 
pleaded, until it be disproved by an attaint. 

Stabitur prctsumptioni donee contrarium probatun 

CASE LII. 

A TENANT who holds by knight's service from the Earl of Lan- 
caster dies, his heir within age ; afterwards another ancestor of this 24 E. 3, 24, 
heir, who holds of the king in capite^ dies, and his land descends to Chattel eard 
the said heir ; the earl shall hold the said ward for both his tenant's prerogative, 
land and the body, and shall not be divested by this descent ; for it 9 Co. 129. 
was a chattel vested by good and lawful title. The Earl of Lancaster 
may grant the ward in the lifetime of the father si acciderit^ and so 
from heir to heir ; for he has Jura Regalia in the County Palatine of 
Lancaster. Dy. 108 a. 

This award was by the duke's counsel, according to law. 

Where there is not such a chattel vested, the king's prerogative [ P^* 2^- 1 
holds against the Earl of Lancaster, if the king's tenant in capite Note, 
holds of the Earl of Lancaster by knight's service, and dies, his heir 
within age. For Prarogativa Regis ^ ch. i, only excepts the fees of CataUa juste 
the Archbishop of Canterbury, and of the Bishop of Durham between ^n^amf. 
Tine and Tese, and of the Lords Marchers ; but the Earl of Chester, 
Duke of Cornwall, the Prince, and the Duke of Lancaster are 
subject to this prerogative. 

There is a disseisor of a manor ; a tenant of the manor dies, his 
heir within age, the disseissee enters ; he shall have the ward. 

See my Repertory, title Chattels. 

A. who has /ura Regalia,, grants to B. the guardianship, cum ^y* '°^^* 
accident^ of the heir of C. his tenant ; A. has another tenant, viz,, 
D., and the eldest son of C. is heir apparent to D. C. dies, and 
afterwards D. dies : E shall have this ward for both body and land, 
although he be the heir of D. and within age j for it was vested 
before in B. by the death of C. before the death of D. If D. dies 
before C. and land descends upon the eldest son of C, B. shall not 
have the wardship of the lands of D., nor of the body of the eldest 
son of C, for C. is alive, who is his father. 

CASE LIIL 

A MONK is indicted for felony, and acquitted; if he will bring a Co. Lit. 132V. 
writ of conspiracy, his abbot may, and ought to join with him in the ^ 5* 3» 37- 

writ Judgment affirmed in error. Fitz. Corcne, 

276. 
Dr. Husse/s Case. 9 Co. 71 b, 73 a. 
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Case LI IT. A monk is beaten ; the abbot and monk bring trespass ; the abbot 

shall recover damages. So if a monk beats a man ; trespass shall be 

pcaT^^M^S! brought against the abbot and monk. A monk or feme covert 

pi. 87. Abbot commits felony ; an appeal shall be brought against the monk with- 

Hob^qS^"^ out naming the abbot ; and so of the feme covert ; it shall be 

Baron and brought against her without her husband ; for it concerns life : * 

Feme, 1 1 Co. ^here it does not concern life, the abbot and husband ought respec- 

West. 2ch. 12. tively to be joined, where a monk or a wife commits a trespass. 

But in both cases, although the abbot and monk join in the writ of 

conspiracy, the abbot alone shall have damages : but an husband and 

wife, who join in the writ of conspiracy, shall recover damages 

together as well as in trespass committed upon the land or against 

the person of the wife, where they join in an action, and are plaintiffs: 

so where they are defendants, judgment shall be given against them 

both. Qua coherent personam a persona separari negueunt. 

CASE LIV. 

Yel. 4, 5. The receipt of goods feloniously stolen, the receiver knowing 

g^^?*i^ them to be stolen, is not felony: the receipt of the felon himself 

Stamf.'cor- only makes the felony. For the goods may be waifs, and such 

s'^^'c^An receipt may be by the lord of the franchise, who has the waifs (^). 
ch. 31. By the Assent of all the Justices. 

6 G. i] ch. 23. Favorabilia in lege suntfiscus^ dos^ vita^ libertas. 

[ page 29. ] A. buys from a man unknown, who is a thief, an horse which is 
3 & 5 W. & M. worth 20/. for 20J., this is felony : for because A. did not apprehend 
ch. 9. the said felon, he received him and the stolen goods ; and this makes 

I nnae, ch. 9. ^ ^ felon. But this imknown man ought to be indicted and 
I j Feiony^o attainted, before the buyer shall be indicted of this receipt to make 

take money him a felon. 

for helping to 

stolen goods, and not prosecute the felon. See 6 G. i, ch. 23. Sec I A. ch. 9. 

CASE LV. 

26 Ass. pi. 6. The king is seised in fee of the Honour of Pickering, to which a 
tenu^^mcf- forest is appendant ; the king grants to A. in fee the bailywick of 
dents, prero- this forest, rendering rent, and afterwards grants the said honour 
ScuShment CUM pertinentiis to R in fee : resolved that the forest passes to B., 
3 Co ^i a. resolved that the bailiff of the said bailywick shall attend the service 

of the forest for B. ; resolved that B. shall have the forfeiture of this 
bailywick, upon such misdemeanor in A. as shall give a forfeiture ; 
resolved that in such case B., the patentee, shall answer the said 

WO Compare now statutes 24 & 25 Vict. c. 96, s. 91, and 34 & 35 Vict. c. 112, 
s. 19. 
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rent reserved, ui supra^ to the king ; and also all arrearages to be Case LV. 
incurred after the said forfeiture, if any shall happen. 

By all the Justices. 

The Statute oi prarogativa regis ^ cap. 11, Stamford prae. 41 : this 
Statute restrains the king's patents to the express mention, de dotibus 
mulierum^ advocationibus ecclesiarum 6- feodis militum. Otherwise 
they are not to be of effect for these things. This Statute (because 
it restrains the common law), shall not be extended to the principal 
case, nor to a lease appendant to a manor, nor to a corody belonging 
to a priory ; for these are out of the letter of the Statute. 

Qu(B l^ communi derogant stride interpretantuK 

CASE LVI. 

One appeal shall be brought against all the principals and acces- 26 Ass. pi. 52. 
saries, and the accessaries of the accessaries ; for there is only one ^ ^^ ^J?' 
appeal to be brought ; and if any one be omitted, he can't be sued Waiters Casc» 
by another appeal ; but the omission of any of them does not vitiate J ^'J \ 
the appeal, as to those against whom it is brought. Appeal, prin- 

Resolved by the Counsel. cSsaiy? 

Pcence sunt restringendce. 

I understand the case of accessaries of accessaries to be before 
the fact ; for such may have accessaries, for they are quasi actors 
in the fact But as for accessaries after the fact, they cannot have 
accessaries. 

CAo£ LVII. [ page 30. ] 

A FELON robs a merchant and kills him; the merchant's boy comes 26 Ass. pi. 23 

quickly after, and finds this fact just done, and kills the felon ; 'tis no ^ P^- 3^- 

felony in the boy. Robbers assemble themselves at the house of A. to Corone* 261!^* 

break it, and to rob or kill him ; A. shoots out of his house at the 24 H. 8, ch. 5, 

felons, and kills one of them : It is not felony. By all the Counsel. feUure! fdony. 
Quod quis ob tutelam corporis sui fecit^ jure fecisse videtur. 

The Statute of 24 H. 8, ch. 5, in this case is only an affirmance 
of the common law : In this case there is no occasion for a charter 
of pardon, nor doth any forfeiture of goods belong to the king. 

CASE LVIII. 

A., SEISED of land in fee, grants by deed rent out of this land to Carter, 52, 5 

B. for life, the remainder of the said rent to C. for life, and after- f^^t^^P^* ^ 

wards by another deed releases to C. and his heirs all the right which 253. ' 

he has in this rent : and if it shall happen that the said rent shall be 8 H. 4, 19 

jj LittLConHrm- 
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Case LVIII. arrear, that it may be well and lawful to C. and his heirs to restrain for 
it in the said land : Resolved, that this is a good remainder of a rent 
newly created, and that C. has a rent chaige in fee ; for the same 
rent in this case, in construction of law, signifies the like rent. 

Adjudged and affirmed in error. 



ation. Sect. 
36. Grants, 
faits, done & 
remainder. 
Dally 33, pi. 

23. 

Co. Lit. 148 a. 

Lit. s. 548. 



K, grants a rent-charge out of his land to B. for life, and A. after- 
wards confirms the estate of the said B. in the said rent to B. and 
his heirs ; B. has only an estate for life. The word of confirmation 
doth not amount to the word grant ; as a release of a lessee for years 
to his lessor doth not amount to a surrender, for the release supposes 
the lessor in possession. 

Fro^rietates verborum sunt observanda. 



26 Ass. pi. 51. 
Appeal, pro- 
cess, escape. 



Stan. 35. 
C page 31- ] 



CASE LIX. 

Several appeals of murder are brought against A. ; he renders him- 
self at the exigent, and is committed to the marshal, who negligently 
suffers him to escape ; the marshal shall only be fined, because the 
escape was negligent ; and an exigent de novo shall be awarded against 
the appellee, and the gaoler shall pay but one fine; for one person at 
one time can escape but once. 

By the Justices and the Counsel. 

A voluntary escape of a felon is felony in the gaoler. 

The fine for a negligent escape of one attainted of felony is 100/. 
if he be not attainted, it is loox. 

Interest Reipublicce ne maleficia remaneant impunita^ 



2 £. 2. 
Fitz. Obliga- 
tion 1 1. 



CASE LX. 

An obligation made at this day, bearing date at Amiens in France 
may be sued in England ; but not if it bears date at Amiens in the 
kingdom of France. Dowdale's Case, 6 Coke, 9, 46 b. 

Verborum proprietas est obsen^anda. 



CASE LXL 

26 Ass pi 24 ^ GRANT of the conuzance of all pleas doth not extend to assises. 
Conusance de Upon conuzance granted, the original shall not be removed out of 
pleas. ^Yit superior court, nor shall the record, but only a transcript ; so 

that upon a resummons, upon a failure of justice in the inferior 
court j the superior court may proceed. By all the Counsel. An 
assise is not properly placitum but querela. The writ of assise is 
thus : A. queritur quod B. disseisivit eum, &*e. A writ of error in all 
cases (except the case of a fine) removes the record ; for it takes it 
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out of the inferior court to the superior. In the case of a fine, the Case LXI. 
transcript only is removed upon the writ of error Fost 62, " " 

Lex nan deficit injustitia cxhibenda. 

CASE LXII. 

An abbot and A. his monk bring a writ of conspiracy against B., i Vent. 234. 

C. and D. and the writ says, that B. falsely and maliciously cmspiraiit ^£ i' ^j^^' 
cum C. 6^ D. 6^ conspiratione prcsantca habita procured the said A. to pi. 34. See 
be appealed of a robbery ; for which the said A. was taken and com- Case si before, 
mitted to Newgate, and indicted, and thereof acquitted. B. pleads judgments.' 
not guilty, and is found guilty, and judgment is given that the abbot 

shall recover damages ; although none of the other defendants were 
afterwards attainted of this conspiracy, nor any process, after judg- 
ment had, against C. or D. Judgment was affirmed in the King's 
Bench. The reason is, the procurement was laid in B. only, and 
after issue and judgment B. was fevered from the others, viz. C. and 

D. and the suit was determined as to B. The abbot had judgment 
only to recover his damages and costs ; and the defendant in this 

case had not the villainous judgment; that is, never to be a witness, Carthew4i6, 

never to approach the king's palace, to be imprisoned for life, his ^^'^ ^ 

houses to be pulled down, his wife and children being first cast out Fitz. Corone, 

of them, his trees cut down, his meadows plowed up, and his lands, ^76. 
goods, chattels and writings seised into the king's hands. 27 Ass. 43 
£. 3. 4 H. 5. Stamford 115. 

This is a villainous judgment, and is so called in the law ; and is ^ P^® 32. ] 

only given upon an indUctment at the suit of the king, not upon a ^^^ ®^^' ' 
writ of conspiracy. 

Stabitur prcesumptioni donee probatur in contrarium, 

CASE LXIII. 

A. IS constituted a justice of assise ad assisas capiendas generally 28 Ass. pi. 10. 
in comitatu H. and afterwards B. is associated to him ; and after- ^}**!f^' *^®" 
wards the king by another commission, reciting that A. negotiis suis f. N. B. 178, 
intendebaty and could not attend these assises, constitutes C. una cum B. '^' 
to take all assises; without any recital of the first commission to A. or 
of the association, but as aforesaid ; and without any power given 
therein to reattach the parties : it was resolved by the Counsel, that 
it was well done. If an assise be taken upon a special patent, which 
has not the words una cum his quos vobis associaverimuSy an associa- 
tion does not lie; but if the special patent has these words, an 
association lies. 

■Whence it appears that in assise where the patent is general, an 
association may be made to an association ; but not in a special 

D 2 
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Case LXIII. patent where such words are wanting : but there is no occasion for 
words to give a power to reattach the parties and the recognitors of 
the assise ; for this power is incident to the authority given. 

Qui conccdit aliquidy conccdit omne id sine quo concessio est irrita. 



27 E. 3, 84. 

18 £. 4, 10. 
Carth. 24. 
32 H. 6, 10. 
I H. 6, I. 
34 H. 6, 4. 
Ante 6. 
Error, bill de 
exception. 
Earl of 
Shrewsbury's 
case. 
9 Co. 47, &c. 



[ page 33- 1 

29 Ass. pi. 59. 
Visne, assise, 
vills, parochcs, 
trial de auter 
ville ou coun- 
ty, necessity. 
Justice 
ought not to 
fail. 

27 E. 3, 78. 
9 H. 6, 42. 
8 E. 4f 6* 
34 H. 6, I. 
39 H. 6. 13. 
* By 4 Ann. c. 
16, juries for 
the Courts in 
'Westminster 
to be de cor- 
pcre comiiaius. 



CASE LXIV. 

Where a recovery is had by default or by verdict, and a writ of 
error is brought, and an error assigned, which does not in facto abate 
the original writ, as death ; but only makes it abateable, as entry 
pending the writ, or coverture, or the acquisition of a dignity; 
which might have been pleaded, and were not \ and which only make 
the writ abateable : these shall not be assigned for error ; for they 
are waived, because there was no exception taken to the writ 

Judgment affirmed upon error. 

Vigitantibus suhserviuni jura^ 
Quitacet consent ire videtur. 

Matters alledged, or given in evidence, and not allowed by the 
judge ; as a challenge to the array or to the polls, a denial of aid, an 
essoin, or a disallowance of evidence, shall not be assigned for error ; 
but if a bill of exceptions be made containing this or the like matter, 
and this bill be sealed with the judge's seal, and joined to the 
record ; this shall aid the plaintiff in the writ of error, if there be 
good cause; and the judge ought not to reject such bill of 
exceptions. 

CASE LXV. 

An assise is brought of rent in Dale in the county of A. it is no 
plea in this action to say, that there are in the said county two dales, 
without any addition to diversify them; for the plaintiff recovers 
by the view of jurors. By all the Justices of England. 

The writ of assise requires that the jurors shall have the view of 
the land in plaint, before their appearance before the justices. 

Kpracipe quod reddat ought to be brought in some vill ; an assise 
may be brought in an hamlet ; and although there be two Dales with 
an addition, yet the assise shall not abate, for the Sheriff shall put 
him in possession by the view of jurors.* Reasons why t\it pracipe 
quod reddat shall be brought in a vill. One is, that they of the vill, 
by intendment of law, have the best knowledge of the title in ques- 
tion, being the nearest neighbours ; the second is, the Sheriff will 
the better know where to put the demandant in possession if he re- 
covers. Trespass may be brought in a place known, or in an ham- 
let; so may any personal action in which damages only are to be 
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recovered. And where any action is laid in dale or sale, they shall Case LXV. 
be intended Vills ; if the defendant aliedges no such Vill, or no such 



place, this issue shall be tried by a visne from the body of the county. Yf ^*,g2 187 

In trespass and prcuipe quod reddat in dale; over-dale and nether- 6 Co. 14 a b. 

dale without any addition shall abate the writ ; for upon issue joined 

it does not appear out of which neighbourhood the jurors shall ^^yl. 6, 3 "' 

come. 

If there be a parish in which there is no Vill, the parish will serve. Hob. 190,266. 
Where a custom de non dtcimando is traversed in the mid of Sussex, ^orreU'sCase, 
the trial shall be by a jury from the body of the county. Vills were Case, 
before parishes ; for the division of parishes was about the year of 
our Lord 700. The Saxons had conquered this island before that 
time ; and the Saxons in their own country dwelt in dorps, that is, 
vills in English ; and so they did in England after their conquest ; 
they retained their ancient method. See 2 R. 3. 7. See my 
Repertory, title Brief. 

Some counties in the north parts of England, and many in Wales Plowden*s 
have no vills but parishes ; in such case, in both real and personal ^^^\^l^' 
actions, a jury of the parish will serve, ne curia regis deficiat in there in a 
jtistitia exhibenda. Articuli super Chartas, cap. 9. Jurors ought to 6'®5f ^^*^' 
be. I St, the nearest neighbours. 2dly, sufficient. 3dly, indifferent. ' 

A prcuipe is brought of lands in Dale ; all the lands there are 33 K 3. 
within the distress of the demandant : if the tenant will confess this, ^*^^ Tryal, 

97* 

the trial shall be de villa proxitne adjacenti ; in a writ of right, if 18 e. 2. 
there be not knights enough in the country, where the action is Fitz. Ass. 382. 
brought, they shall be taken de comitatu proxime adjacenti. 

Vicini vicinorum facta prcisumuntur scire. 

CASE LXVI. 

The case of the Abbot of St Edmunds Bury. Conusance of pleas 26 Ass. pi. 24. 

was granted to this Abbot in the time of the kings St. Edmond and ^ ^- 7» »o- 

St. Edward, exclusive of the justices of the Common Pleas, of the Case of the 

King's Bench, and of the justices of assise ; This grant does not Abbot oiStra- 

extend to assises, without express words of assises. Although it was ^^ ^^^^ 27. 

confinned by H. 8, resolved by the Counsel The king's charter Fitz. Conu- 

ought to have a reasonable construction. Note ; there were Courts Lex Conu- 

of Westminster and common law before the Norman conquest sance. 

Lex est ab aterno. t P^^ 34- ] 

Assisa estfestinum remedium. 

Upon failure of right in a franchise, and a re-summons sued, the n H. 4. 97. 

Court of the franchise shall never afterwards have conusance of that ^»^*- ^j^T" 

plea. The Court of Common Pleas cannot hold plea of assise, if the i^y conu- 

land be not in the county of Middlesex ; for by tlie statute of Magna sance. 
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Case LXVI. Charta, assises are to be taken in propriis comitatibus, A conusance 
of pleas is not grantable in a quart impedit^ for the franchise cannot 
write to the bishop. Where the superior Court is seised of the plea, 
conusance is not grantable ; nor is it grantable of a plea out of the 
County-Court, for this Court cannot award a re-summons. A fran- 
chise is not allowable, if it has not been allowed within time of 
memory. It ought to be claimed on the first day. Because of 
these difficulties, they who have such franchises seldom are seen to 
demand conusance. See my Repertory, title Conusance. 

CASE LXVIL 

29 Ass. pi. 32, The grandfather holds of the king in capite by knight's service ; he 
Office,rcseiser, digs seised j the father enters and makes a feoffment of the land 
^ScP^fadal With Warranty to A., after the death of the father an office is found, 
sur office. that the father died seised of this land ; and that C. his heir is 

of full age ; before this office was found, another office was found, 
that the grandfather died seised of the said land, and that it 
descended to the father in the time of £. 2., and that the said father 
was heir to the grandfather. C. the heir of the father sues a sdre 
facias in the time of E. 3., reciting the said two offices, against the 
said feoffee, as heir to his grandfather, that is, heir to his father, who 
was heir to the grandfather, and that the grandfather die obitus sui 
tenuif de nobis, viz. : E. 3. the said land : Whereas in truth he 
died in the time of R 2., as appears by the said first office found 
in the time of E. 2. to reseise the land into the king's hands to 
make livery to the heir. Resolved by the sages, that this scire facias 
doth not lie ; as well because of the warranty which the feoffee has, 
as the repugnancy in the writ. 

Contraria ailegatis non est audiendus. 

Dyer 377. At this day, the feoffee in this case may traverse the said last 

" ' '' office, and confess the former office, and allege the feoffment with 

warranty made to him by the father ; and pending this traverse, the 

king may make livery to the heir, and leave the heir and feoffee to 

try their right at the common law. 

CASE I.XVIII. 

5 Co. 18 a. A. GRANTS the wardship of an heir within age in his possession, by 

H<S 47 S C ^^^^> ^y ^^ word concessi to a woman, and this woman takes 

29 £. 3, 6, 14. husband ; a writ of right of ward is brought by B. against the 

Simkin Sum- husband and wife, the wife dies ; the writ shall not abate ; for this is 

5 Co. 16, A chattel which survives to the husband : the husband vouches A. to 

Spencer's warranty, by the said deed by the force of the word concessi as 

VoucheT3l2. assignee in law of his wife, and this is well; the plaintiff has 

Wardships in judgment against the husband; and the husband against the 

chivalry are 
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vouchee; and upon this judgment to recover in value^awrit issues CascLXVlll. 
to extend and appraise the value of the ward, &c If the marriage 
of the ward at the time of the grant was worth only ;;^ioo, and ^ P*S^35- J 

afterwards during the guardianship other land descends to him, tacNTcap. 

80 that now his marriage is worth ;^2oo, the defendant, that is, the 24. 

husband, shall recover the ;^2oo in value; this judgment was Garranty, 

affirmed in error. A writ of error at this time removed the record ^I'T? "^^'' 

, recovery in 

into the chancery, and from the chancery it was sent into the value, brief 

King's Bench. de'br^f!*^"'^"^ 

Demurrer was joined between the defendant in a ^vrit of right of « j * 
ward and the vouchee upon the lien of the warranty, and adjudged Redman's 
against the vouchee ; it is not peremptory ; judgment shall only be Case, 10 Co. 
stet vocart: So upon a demurrer upon a counter-plea of the voucher; ji^ke's Case 
'tis otherwise upon a plea to the writ tried by the country. Upon a 4 Co. 80. 
voucher in dower, upon a counter plea of the lien, the plaintiff shall ^^^ 165"^^ 
wait till judgment be given upon the lien, in the case of the heir 13 e! 3, vari- 
vouched in the same county. 4 H. 7, dower 19. 30 E. 3, 6. 20 ^*^®» ^^• 
K 3. Counter-plea of warranty. Fitz. 7. 

A grant of a ward by deed does not bind the executor of the 47 E- 3f 22. 
grantor to warranty. Dedi doth not bind the heir for the freehold 2J2. ^" ^'' 
or fee ; it extends only to the feoffor during the life of the feoffor ; 
although if the feoffee recovers upon dediy he shall recover the fee in 
value. The word warrantizo by a man and his heirs, makes a 
warranty for the warrantor and his heirs to the feoffee, his heirs and 
assigns. The rent and the reversion make a warranty upon a lease 
made for life : so of an exchange. In the case of the King, no 
warranty shall be without express mention to have a recompence in 
value in case of eviction. It seems by this book and others that 
antiently the writ of error issued out of the chancery returnable 
coram nohiSy that it was returned into the chancery, and sent into 
the King's Bench by the Chancellor, as is used at this day upon 
issue joined in the chancery and tried in the King's Bench ; but at 
this day this course of a writ of error is gone out of use, for both 
courts are coram rege^ and this circuit is to no purpose. 

Lex reprobat moram. 

There are two plaintiffs in a writ of right of ward, if one of them lo Co. 134 b. 
dies, unless there be summons and severance, the writ shall abate ; ^^^y Mi pi- 
but if he who is severed dies, it shall not abate : 'Tis otlierwise of 2 Cn 19! 
two defendants, if one of them dies the writ shall abate. Tenants in Cart. 193, 194. 
common being plaintiffs, may join in personal actions, and the ^ ^' 

survivor of them shall have the action in trespass de dausofracto ; 
in this case the action survives : But not so of goods, for they go 
severally ; neither the goods survive nor the action for them. 

The word demisi in case of a lease for years makes a warranty to Hob. 12. 
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CaseLXVlil. the Itssee and to the assignee of tlie lessee, and upon this word an 
action upon the covenant lies against the heir of the lessor, if he ousts 
the lessee. 9 El. Dyer, 257. 

In a warranty to the feoffee of land, made by the feoffor; upon 
voucher if special matter be shewed by the vouchee, when the 
vouchee enters into warranty, viz., that the land at the time of the 
feoffment was worth only 100/., and now at the time of the voucher 
it is worth 200/. by the industry of the feoffee ; the tenant shall 
recover only the value as it was at the time of the sale ; for if the 
act of the feoffee has meliorated the land this shall not prejudice the 
feoffor in his warranty ; but in the principal case, the act of Gcd 
only operated, and not any act of the grantee. The word concessi in 
a lease for years does not make a warranty ; the word danisi makes 
it; but it does not bind the executors of the lessor if the lessee be 
derived out of an estate for life if the covenant of the warranty be 
not express, that the lessee shall hold his whole term ; for the lease is 
ended : But it binds the executors of the lessor who has a fee or fee- 
tail, where the lessee is evicted, and the executor has assets \ for 
such lease is not ended. 47 £. 3, 22. 

[ page 36. ] CASE LXIX. 

I Lev. 198. Three are bound in a recognizance, one of them dies, his heir 

2o^A ^^^2\ '^^^'^^ *8^> * scire facias is brought against the others; the parol 

24 £. 3,28,30. shall demur against all ; for their land ought to be equally charged, 

f**'r/° r* ^^"S- and because the land of one cannot be charged during his nonage, 

Sir William ^^^ Others shall not be liable until he attain his full age. 
Herbert's So adjudged and affirmed in error. 

ii^iise* 

3 Co. 1 1. Zex eguitate gatidet. 

Uyer3i5. ' * 

Age, staL prerogative, recognizance, execution. 21 E. 3. Fitz. Scire facias^ 112. 21 £. 3, 12. 

Cnomley*s Case, 2 Co. 5. Fitz. Br. 266. If when the conusor is dead, a scire facias is awarded 

against the heir and tertenants, and the Sheriff returns all warned {though in truth he has omitted 

one or other) ; the tenants are put to their audita querela^ and cannot plead this matter to the 

scire facias ; for it is against the Sheriffs return. Otherwise 2 Cro. 507, 16 Jac I. If in the 

Shenffs return upon the scire facias^ a tenant be omitted and not returned ; the tenant who is 

returned shall plead it, and shall not answer before the tenant who is omitted, is warned ; and so 

the law seems to be. 16 El. 332. i Cro. 518. Dyer 173. Dally 39, pi. 13. 

'Tis otherwise where land is recovered by judgment against A. and 
A. dies seised, his heir within age ; upon a scire facias to execute 
this judgment, the plea of age does not lie ; for the title is disproved. 
Where a joint judgment is had in debt against three, and one of 
them dies, his heir within age ; the law is the same as in the principal 
case, F. N. B. 266. In the principal case, although the land of the 
recognitors shall be equally charged, yet if one of them, after the 
recognizance is acknowledged, enfeoffs the king of his land by deed 
inrolled ; the two others shall be charged, and this land of the king 
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be discharged of the execution; but it seems that a petition lies to CaseLXIX. 
the king to relieve them pro rata. And if the king makes a lease for ^' 

life, even his lessee shall not be liable, without petition to the king, 9 
H. 4, 4, Knotford's case. It seems, if the lease for life had been 2 Co. 53 b. 
made by the recognitors after the recognizance, and, after the recog- 
nizance and the lease, the conusors had granted the reversion to the 
king; such grant would not partake of the king's prerogative. I^nd 
descends to an infant heir of the conusor ; during his nonage this 
land is not liable to the extent. The dower of a wife, who was i Lev. 198. 
married after a statute or recognizance acknowledged shall be ex- 
tended during the minority of the heir. 8 £. i. Fitz. Ass. 417. 
If the title of dower, or the lease precede the statute or recognizance, 
they are not liable at all to such statute or recognizance. The words 
of the writ of extent except the lands of the heir within age, accord- 
ing to the statute de tnercatoribus. This contribution and stay till 
the full age of the heir, extends to the lessee for life or years of the 
conusor, who has part of the land liable, and the heir within age the 
residue. The reason is, the land of every one of them ought to be 
equally charged, because that the whole is liable to the judgment ; 
and this cannot be, if during the nonage, the burthen shall fall upon Hob. 46. 
one or other of them only ; as, upon tenant in dower or the lessee of 
part of the land. After the statute is acknowledged, a lease is made 
of the whole land for life or years, and afterwards the conusor dies, 
his heir within age ; this land is extendible during the lease. Terra 
transit cum onere suo. And this extent shall last as long as the lease 3 Co. 12 b. 
for life or years, and not after the determiDation of them, during the I^ally 43f pl* 
nonage of the heir. An heir of full age shall not have contribution. ^ 

CASE LXX. 

Trespass was brought against a bishop and others before Com- 29 £. 3, to. 

missioners of Oyer and Terminer, and the original writ was of a j^ g^ i^e/^* 

trespass done at a place called Cole juxta Soversham ; whereas Cole 315. 

in truth is a place called Cole, and is in Soversham, and is called in _ °'' *'^' 

* ' ' . pass, evesq ; 

English Cole besides Soversham : upon not guilty pleaded issue was indictment, 
joined, and a venire facias awarded from Cole, a verdict was given, ^^/^f^f^'^t 
and judgment for the plaintiff; which was affirmed upon error in the r ^ 1 
King's Bench. Three errors were assigned, i. That Juxta was a 
bad expression, for Cole is a place in Soversham, called in English, 
besides Soversham : nou allocatur ; for a venire from Cole, without 
more, it being a place known, is sufficient in trespass. 2. The venire ^^^_in this 
facias was to try the issue before the Justices of Oyer and Terminer, case the com- 
and did not mention their christian names : twn allocatur; for coram J|J|^j^ ^Quo^ 
imticiariis is sufficient. 3. This judgment against the bishop is in rum H, Green 
trespass vi &* armis; and judgment is not given, quod capiatur : non ""5''" ^^ , 
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CaseLXX. allocatur ; 21 £. 3, process 50, and 31 £.3, ibidem, 54, agree with 
this. And this is for the great reverence which the law gives to the 
f^icuxttlm- prelates of Holy Church. In such case against any other peer of the 
able Cifram realm, judgment shall be quod capiatur. If a writ be directed to a 
"o^''^^ t" ?^ bishop, triable within his manor, between two tenants ; the writ says, 
miner, with- Q^od clamat tenere de vobis; but if it be directed to a duke, earl or 
wit naming of baron [it shall say], quod clamat tenere de te. Although at this time 
good ; for they ^^f^en sacerdotis &> principis were distinct ; yet in temporals, the 
are not Justices law made no distinction of them : for great contempts the tempor- 
wit out m. alities of a bishop might be seized. Judgment affirmed in error. 

Summa ratio est qua pro rdigione facit, 

6 Ass. pi. 5. ^ bishop was plaintiff in an attaint, and was nonsuit, in this case 

his body shall be taken ; and so it shall in the case of felony, after 
indictment or attainder : for an attaint inflicts a grievous punishment 
upon the jurors if they be found guilty ; and lex talionis requires 
judgment of imprisonment in such case against a bishop. If a 
bishop be attainted of felony, he shall be degraded. 

CASE LXXI. 

29 Ass. pi. 47. Outlawry is a good plea in an audita querela, for the outlawry does 

6 E. 4, 9. not depend upon the audita querela ; and the judgment against which 

30 Ass! pi. 2a relief is prayed, is not to be reversed, but only the execution of it 
Utlary, error. In error, outlawry upon the judgment, which is to be reversed by the 
abmty.' °°^" ^' ^^ error, is not a plea ; for the said judgment being the found- 
ation of the outlawry, the reversal of it reverses the outlawry : but in 
a writ of error, to reverse any other judgment than that upon which 
the outlawry depends, outlawry is a good plea. It is so of an attaint, 
where the attaint is to annul the verdict ; and by consequence, the 
judgment upon which the outlawry depends, doth not disable the 
plaintiff in the said attaint ; for the foundation is to be taken awa}', 
and therefore the outlawry in this case is no plea. 

Judged by both Benches. 

If a writ of error be brought to reverse an outlawry in any action, 
outlawry in another action shall not disable the plaintiff in error ; for 
otherwise, if the outlawry was erroneous, it shall never be reversed. 

Except io rei cujus dissoluiio petitur, nulla est, 

[ page 38. ] CASE LXXII. 

30 Ass. pi. 28. An office is found upon a diem clausit extremum^ that the king's 
'^j^t re- tenant in capite died seised in fee of certain lands ; and that A. is his 
int«plaider.' daughter and heir of full age ; and she has livery : afterwards by 

4 Co. 56 a. another office it b found that the tenant died seised in fee, and had 

7 Co. 45 a. 



First Century. 43 

two daughters, one within age : upon this a scire facias issues against Case LXXII. 

the elder sister, who pleads that this land was given to her father and 

mother in special tail, and that she is the heir of this venter, and that 

the other daughter is the daughter of the said tenant by another 

venter ; upon this plea, the land was re-seised into the king's hands, 

because livery was sued out wrong, upon the first office ; for it was 

sued upon a seisin in fee, and only one daughter found heir : and 

the second office finds a seisin in fee in the father, and that he died 

seised^ and had two daughters ; and this special tail is pleaded where 

there is not any office found for the elder sister ; and it is confessed 

by the elder sister, by her plea, that her father had two daughters, 

and she denies the seisin in fee in her father. 

By the award of all the Counsel. 

Upon a livery missued, the king roay re-seise, but he shall only Stam. 8i & 59. 
have an account of profits received after the livery 3 for the king him- ^^ ?* I* ^^ 
self had received them before. It is otherwise where the re-seisure ukes away 
is upon an ouster-le-maine ; for this is cum exiHbus rec^tis^ and the ^^ tenure 
' king in this case, shall have restitution of the whole. The eldest sequences, 
daughter, in this case, shall not traverse the last office, until 7C0. 45ab. 
an office shall be found for her, for the special tail aforesaid ; 2 Cr. 186. 
and no interpleader shall be in this case, for they claim by several 
titles ; by 2 £. 6, ch. 8, after office found of the said special tail, 
although the last office finds the other daughter under age, yet the 
eldest daughter shall immediately traverse the second office. 

Lex reprcbat tnoram. 

CASE LXXIII. 

The statute of the 5 E. 3, ch. 16, gave a nisi prius in attaint ; but 33 E. 3. 
this was before justices of one bench or the other. The statute of 14 J^*^ Attaint, 
E. 3, ch. 16, gave the nisi prius generally to be taken before justices Nisi Prius. 
of assize; but it does not speak of an attaint : Yet it was resolved ^ ^^ 454- 
that the said statute of the 14 E. 3, is to be understood, that in all 3a ' ' 
cases where a nisi prius is grantable, even in an attaint, the nisi W^. 2. 
prius may be before Justices of Assize. The counsel mentioned in Attaint,' ^ ^ 
this case is to be understood the Parliament. equity. 

Judex /Equitatem spedare debet. 

A nisi prius is grantable in a writ of right, where the Mise is joined 
upon the great assize : but if the matter in question magna indigeat 
examinatione^ then the Justices of Westminster will not grant the 
nisiprius^ but will try it at bar before themselves : and it lies in the 
discretion of the justices to do what they think best in this case. 

Justitia non est diffcrcnda. 
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CaseLXXIII. 

[ page 39. ] 
12 H. 7, 10. 

West. 2, ch. 
30. 

24 E. 3. 
Fitz. Nisi 
Prius, 18, 22. 

'5 E. 3. 

23 H. 8, ch. 3. 



23 E. 3. 
Fitz. Quare 
Imped it, 194. 
Quare Impe- 
dit, br. al 
Evesque. 



Observ. 
Marlbridge, 
cap. 12. 
F. N. B. 39. 
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A nisiprius is not grantable where the king is parly, without the 
consent of the king's attorney ; nor where one of the parties or jurors 
is imprisoned \ so that the juror can't go to the country to attend, 
nor the party to take care of his challenges and evidence. Such 
party or juror may be brought by habeas corpus to the bar at West- 
minster, and there the issue shall be tried if it so seems reasonable 
to the justices. At this day, by force of the Statute of 35 H. 8, 
ch. 6, which gives tales de circumstandbus, the imprisonment of one 
of the jurors shall not stay the nisi prius^ for there a tales de circum- 
stantibus may be awarded. 

It is ordained, that attaints shall be brought in the King's Bench 
or Common Pleas, and not elsewhere; and that a nisi prius may 
be granted in them. 

CASE LXXIV. 

A quare impedit was brought against a bishop and another, the 
bishop pleaded he did not disturb, the other pleaded in bar : 
Resolved in Parliament, that a writ to the bishop may be awarded 
against the bishop, but that execution shall stay until the plea in bar 
be tried ; for perhaps the other defendant ought to have a writ to the 
bishop. Justitia debet essepiaia &* ceteris, 

A quare impedit against two, one makes default at the grand 
distress, the other pleads in bar, the plaintiff shall have a writ to the 
bishop, without waiting for the trial of the plea in bar in this case ; 
for the said statute so ordains : and this is to avoid a lapse, where 
the bishop is not a party. Antiently it was seldom used to make the 
bishop a party in a quare impedit: but in the principal case, the 
bishop is a party, and there is no danger of a lapse. 



34 E. 3. 

Fitz. Waste, 

146. 

F. N. B. 60. 

8E. 2. 

Fitz. Ass. 395. 

22 H. 6, 43. 

2 E. 4, 10. 

29 H. 6, issue. 

Fitz. 23. 

Gardian, 

waste. 



CASE LXXV. 

A GUARDIAN in chivalry commits waste, the waste amounts only 
to 2 id, the wardship is worth much more : by the advice of all the 
justices, the guardian shall lose the wardship ; but the infant shall 
not recover damages, because the value of the wardship is greater 
than the waste. Si quis Custos pupillo fraudem fecerit^ a tutela 
removendus est, 21 pence at this time was a considerable sum: a 
bushel of wheat was sold for 10//., 2od, was an attorney's, fee ; an 
ox of five shillings price is due to the sheriff, Westm. 2, ch. 35, 
where the defendant in assize is found a disseisor, the sheriff shall 
have bovem of 5 s. price. The discovery of the West-Indies, inter 
alia^ was the cause of the increase of coin, and the increase of 
money raised the price of every thing. 
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Case LXXVI. 



CASE LXXVL 

An assize is brought before A. and B. justices, between C. and D. ^^ . ' 
A. diesy C. is associated to B. to take his assise, the assise can't Asdzes, au- 
proceed ; for C. can't be a judge and party in his own cause, and he *hority and 
can't be summoned and severed ; for this must be awarded by him joint-tenants, ' 
and the other justice, and he can't sever himself; and B. can't entry conge- 
proceed alone, for two are appointed to take this assise. ^d sevwima^ 

By all the sages. 
Nemo agit in seipsum. 
Idem agens ^ patiens esse nan potest. 

In the case of joint-tenants of lands, summons and severance sever 
the prosecution of the suit, but not of the jointure ; for after such 
severance, where one alone recovers, the other who was severed, 
may enter into the moiety recovered, as well as the recoverer. 
43 E. 3, lo. 19 H. 6, 45. 

Two justices are appointed to hear and determine a matter, one of 
them dies, all the power is gone, for the power was joint 'Tis 
otherwise in the King Bench and Common Pleas, and in Ireland 
and Wales : the power of one judge is not given joint with the 
others ; but the words are, Constituimus te unum Justidarioruniy &^c. 
Therefore offices judicial, altho' there be many judges, do not 
determine by the death of one, nor ministerial offices, pro commodo 
publico, 'Tis otherwise of powers concerning private interests. 

CASE LXXVII. 

No man shall be received to avoid his deed by alledging that he 35 Ass. pi. 11. 
was non compos mentis at the making of it ; for such an allegation is Li^'cap ^Re- 
repugnant in it self; for, if he was non compos mentis when he made leases, 
the deed, he can't know it, because he was non compos mentis. And 45°"/^?* 
this would also open a gate to dissimulation, deceit and fraud. case. 

Nemo admtttendus est inhabilitare seipsum, ^°- ^*' 

-'^ 147 a b. 

The king, who is the common parent, upon office found of lunacy, f. N. B. 202 
or non compos mentis,^ or fatuus natus^ shall avoid all acts not of Nonability, 
record, which such a person has done. preroga ive. 

Fitz. in his N. B. 202, is of opinion, that a person non compos 
mentis shall avoid his own act : it seems that then, in the time of 
H. 8, it was not taken for a maxim in law, that no man should 
disable himself by being non compos mentis ; but the reasons before 
alledged have prevailed, and now it is received as a maxim in law. 
But the king, during his custody, and the heir after the death of his 
father, for the inheritance, and the executors, for the testamentary 
estate, shall avoid the respective acts * not of record of a person • In pus fr. 
non compos n^entis^ or an ideot or lunatick 
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Case 
^^^^"^' CASE LXXVIII. 



[ page 41. 1 A WRIT of right is brought in antient demesne, the tenant vouches 

15^^ a foreigner to warranty ; the tenant in this case may bring his writ 

316. ' of warrantia c/utrta {/), against the foreigner at common law; and 

19 E. 3. when this is determined in the Common Pleas, it* shall be certified 

222. ^ ' ^^'o ^^® chancery, and the chancellor shall command the bailiffs of 

Dyer 69. the antient demesne to proceed : But in the meantime a supersedeas 

AnOenf de-"* ^^^^^ ^ awarded out of the chancery to stay the suit in antient 

mesne, vouch- demesne. By all the Justices. 

er, VHirrantia 

charta, super- Dyer 69. If the vouchee has nothing in antient demesne he 
sedeas^ gales, ^^^y jj^ vouched out of antient demesne, and summons ad warrant- 

Stat, de Glo- {zandum shall issue against him out of the Common Pleas into 
cester, cap. 12. . /. , t . , ^ ▼>, 

antient demesne for him to appear m the Common Pleas upon a 
day given. Note that the Statute of Glocester deforinsecus vocaiis ad 
warrantiam was not then, in the time of £. 3, taken to extend to 
antient demesne, nor to courts palatine and other franchises. Fitz. 
in the time of E. i. Voucher 239. 36 H. 6, 34. Upon a suit in 
England a voucher does not lie in Ireland, nor antiently in Wales, 
18 E. 3, 20. Exchange lies of land in England for land in Ireland ; 
and dower in Wales bars dower in England, 17 E. 3. Fitz. Voucher 
112, 26 E. 3. Pasch. 3, case. A voucher now lies in Wales, and 
the tenant shall be summoned in the next county to Wales : see the 
title Gales in my Repertory. It seems also that at this day a tenant 
in England, who has the warranty of an heir in Wales who has land 
there, may bring his warrantia charta in Wales where the warrantor 
is, (as in the principal case for antient demesne :) And after the 
warranty is determined in Wales, if the land in England to which 
the warranty was annexed is evicted, the Justices of the Common 
Pleas shall certify this to the Justices in Wales, with the extent and 
value of the land lost, and upon this the Justices of Wales shall award 
execution in value of the lands of the vouchee there : or as Dyer 69, the 
tenant shall vouch his warrantor in Wales, and he being summoned, 
as already shewn, shall have a day given him in bank, and shall tiy 
the warranty in bank, and if the demandant recovers the land against 
The Vouchee, the tenant, and the tenant recovers in value against ♦ him in Wales, 

the land lost shall be extended, and that extent returned into the 
Common Pleas ; and an habere facias ad valentiam shall upon this 
extent, be directed to the sheriff of the county in Wales where the 
warrantor has his land, if he has no land in England. And all this 
by the Equity of the Statute of Glocester. 

Lex non deficit in Justitia exhibenda. 



(/) AboUshed by statute 3 & 4 Will. 4, c. 27, s. 36. 
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CASE LXXIX. CaseLXXIX. 



A RENT descends to two co-parceners, one of them takes all the 36 Ass. pi. 10. 
rent, the other being under age ; and this sister who takes all the f ^cener^ 
rent claims it to belong to herself alone ; then she is disseised of it 
by A. and she alone brings an assise for it ; the tenant pleads that 
the other sister is living and not named in the writ ; by this plea the 
writ shall abate. By the Justices of both Benches. 

Coharedts una persona censentur. 

Two parceners of land^ one enters alone, and claims the whole and [ page 42. ] 

is disseised, she alone may maintain an assise against the disseisor, 26 Ass. pi. 2. 

and the writ shall not abate for such plea. The possession of the ^ q^' ^^ 

land differs from the possession of the rent ; there can be no actual Carth. 85. 
ouster of the rent as there may be of the land : a title must be made 

for a rent-charge or a rent-seek, but the first possession without any Keyleway 53, 

other titie serves in an assise for land. SflltfSf"^' 

tempons. 

Two lords of a seigniory, the tenancy escheats, one of them 3 Keb. 531. 
deforces the other and holds him out, a writ of escheat ought to be ^|P|- ^75- 
brought in the name of both. So in a formedon, where one of the 
sisters is the feoffee of her father who was tenant in tail, or where 
one deforces the other. So in a writ of error and nuper obiit. and ^ Co. 87 b. 
all writs which comprehend a tide ; for the title is joint : and he waste. ' 
who is deforced shall be summoned and severed. An assise of land Dyer 320. 
doth not comprehend a title, it is founded only upon the seisin and ?^ 2* 6 IV 
disseisin. 

Where there are two parceners, and one of them is married to an 11 H. 4. 26. 
alien, or releases, or is outlawed of felony, or otherwise attainted of P.^'Jli 
felony ; and they join in an action real (as they may) any of these 5. 
matters pleaded will bar the action as to a moiety, after office found 
for the king, or entry by the lord : otherwise not. So of jointenants, 
although no office be found for the king, or entry by the lord, if one 
of them be outlawed in trespass or debt, &c, this outlawry, &c., is 
only a plea to the writ : there the writ shall abate for the whole in 
an action of trespass, or other personal action brought by them ; but 
in a real action where there is such a disability or release it is other- 
wise, the writ shall not abate, but shall be barred as to a moiety upon 
the attainder of felony, or the release. Page's case, 5 Co. 52, 11 £1. 
Dyer 283. 

The possession of one parcener, jointenant or tenant in common, Dally, 62. 
without an actual ouster, gives possession lo the other. A tenant by Hob.^ 120, 
knight-service has two sons by different venters, he devises to the son Dyer ^12^^ 
by the second venter all his knight-service land for his life, by which 
devise only two parts pass, and then he dies ; the devisee enters and 
enjoys the whole during his life, and the eldest son doth not enter 
into the third part as he might, and the eldest son dies ; his sister of 
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3 Co. 25, 

Butler and 
Baker's Case, 

27 a. 

• Vid. 4. 
Annse, c 16, 
for collateral 
warranties. 

28 Ass. pi. 9. 



Case LXXIX. the whole blood shall have the said land, and not the other son, for 
" the possession of one tenant in common gives possession to the other 
in this case. 

A waiver and disagreement in pais as to goods or chattels in the 
case of a gift may be effectual, so in a matter of an election with 
entry or claim upon the land, although it concerns a freehold. Lit. 
Ch, Garranti€y sec 710, where one of the sisters makes a feoffment of 
the land with warranty and dies without issue, this warranty is ♦ col- 
lateral as to the moiety of the sister which survives, for this feoffment 
amounted, with the claim of the whole land before the feoffment, to 
an expulsion of the other sister. 

There were eight plaintiffs in an assise, the defendant as to seven 
of them pleads non disseisivit ; the recognitors as to these seven found 
that there was no disseisin, but found a disseisin as to the eighth ; 
the writ shall abate ; for the plaintiff has joined those as plaintiffs in 
the assise who ought not to be joined* 

CASE LXXX. 

Upon an indictment for felony before the coroner, or upon the 
arraignment of the felon before justices ; if flight be found by the 
inquest or jury, although there was no flight, there is no remedy; 
and if the inquest or jury flnds that B. has two horses belonging to 
the felon, if it be false, upon a scire facias against B. for these horses, 
he shall be received to traverse this part of the presentment, but not 
the flight So upon an exigent duly awarded upon an indictment 

Foxley's Case, of felony, the awarding of it gives a forfeiture to the king. 

5 Co. 109 b. By all the Justices. 

Fatetur Jacinus qui fugit judicium. 

And the law gives credit to this finding of flight by the oaths of 
twelve jurors, and also because of his non-appearance ; as to a pre- 
sentment of bloodshed in a leet. 



37 Ass. pi. 7. 

Stamf. pner. 
45. 46. 



[ page 43- ] 



Dally23,pl.6. 

1 Jo. 343. 
39 Ass. pi. I. 

r^er 188. 
14 E. 3, 28a 
17 E. 3. 
Fitz. Judg- 
ment, 174. 
22 E. 3, 13. 
33 H. 8, ch. 
12. 

Stamf. 38, 
Corone, judg- 
ment, for- 
feiture. 



CASE LXXXI. 

A. STRIKES B. in Westminster Hall, sitting the courts, or before 
the king's justices of assise or gaol-delivery ; A. shall be indicted of 
this, and if he be convicted, his judgment shall be, that his right 
hand shall be cut off, that he shall be imprisoned for life, and his 
lands and chattels forfeited to the king; this forfeiture is of the in- 
heritance of the land ; and A. must be indicted and convicted of this 
offence before this punishment can be inflicted. For striking in the 
palace of Westmiuster near the great hall there, sitting the courts, 
the punishment shall be flne and imprisonment, and to be bound to 
the good behaviour. Cro. Car. 373, pi. 8. 

Suhlaia vcncratione magistratuum respubli:a ruit. 
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Case 

CASE LXXXIL Lxxxir. 



A FINE sur grant and render was levied by A. to B. in the time of K. 39 E. 3, 2, 
E. 2. A scire /ados was brought in the time of K -i to execute this fine 1°^" ^?^f ^^ 
levied in the tune of E. 2, as follows, quod cum quidam finis levatus fuit Case. Rcpug- 
in curia patris nostri E. 2 de manor de dale tenendum de nobis : which ^*^^y» ^P®^» 
could not then have been so held ; for nobis in the writ refers to K office/''^'"' 
3, but when the fine was levied, this manor was not held of E. 3, but Slaughter's 
of his father, K 2. Resolved in parliament that this writ was good : ^^;^ ^f^ll 
for it is good in substance, and this is only a circumstance, and the cital of the 
fine was levied in the time of K 2, and although the scire facias be J^^'^^^f «^i" 
Drought m the time of E. 3, yet when the fine was levied, the manor quirendum is 
was held of K 2. The scire facias had been more formal, if instead ^ep»^g°^* ? ^ 
of the word tenendum it had said tenf depatre nostra : yet this is only miiius is to 
a form and circumstance, and by a statute made, 14 E. 3, ch. 6, a enquire, if A. 
judicial writ shall not abate for want of form. /fm^!!^d%r 

Breve judiciaU non cadit pro defectu format. ^^1/^^^^ 

died in the 
time of Q. Elizabeth by the mandamus: This melius is void. 8 Co. 158. Blackamore's Case. 

CASE LXXXIII. 

A SEISED of land devisable in fee, devises it to his executors to Co. Lit. 113 a. 
sell, and dies ; a stranger enters claiming under a sale by one of the |? "^?^ P^' ^^* 
executors, which executor dies ; the surviving executor enters upon DevisesI 104, 
the said stranger, who alleges a sale by the other executor now '°5> 54"- 
dead, the vendee ousts the surviving executor, this executor brings [ page 44. ] 
an assise, and all this is found by the assise, and that no sale was 46 E. 3. 
made by the other executor ; judgment was given for the plaintiff, ^^* Devises, 
and affirmed in error. Executors have a fee by such a devise to Little ch. 
enable them to sell. Esutes sur 

Note, where the devise is, that two executors shall sell, one alone g^j. ^71!" 
cannot sell ; so where the devise is to two executors to sell : (for it ^g ^ss pi 
is a power with a trust, and not only an interest), but one of them Devise, 
may sell all the goods, for this is an entire interest in both without executors, 

, . . 1 * J , . ,/. authontyand 

such a trust jointly. An executor need not name himself executor, power. As- 

when he brings an action of his own possession. If a stranger takes ^^> primier 

goods out of the possession of an executor, this executor shall main- P**®^^*^"* 

tain a writ against him without naming himself executor, and without 2? h. 8,'di. 4. 

naming his co-executor, for the possession was in him alone. Cro. 381, 382. 

At common law, if a man devises that A. and B. shall sell his Ac^rdinely 

land, and makes them his executors ; the one cannot sell without the that if two 

other, though one of them should refuse to be executor, or die : it is «*«cutors are 

otherwise, if the devise be, that his executors shall sell, and he after sell, and one 



so 
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Case 
LXXXIII. 

of them dies, 
the other may 
sell. 

Potestas man" 
dati observatt" 
da est. 



wards names A. and B. to be his executors near the end of his will, 
and one of them dies ; for the naming them in the former part of his 
will by their proper names, annexes a trust in A. and B. to the sale, 
and appropriates the trust to them as private persons. It seems to 
me, that if a devise be, that A. and B. his executors shall sell certain 
land> and near the end of the will he also names them executors ; if 
the one refuses at common law, or dies, the other may sell ; for the 
interest is annexed to the executorship by this repetition in the wilL 
In all cases at this day by the said statute, if one refuses to join in 
the sale, the other may sell alone. 



39 E. 3, 14. 
Bastardy, 
jurisdiction. 
7 Co. 44 a. 



CASE LXXXIV. 

Upon general bastardy pleaded in a real action, and a writ 
awarded to the bishop, to try whether bastard or mulier, the bishop 
certifies that he is a bastard, and certifies the cause, viz., because 
the mother of the issue eloped with an adulterer, and the issue was 
got by him during this elopement, and therefore is a bastard : 'twas 
resolved on this certificate^ that the issue is a bastard ; for this is the 
effect of the certificate, and the addition of the cause was super- 
fluous. By all the justices of both benches. A reversal before the 
king's council of a judgment, is of no effect ; for they have nothing 
to do with civil causes. By the opinion in this case. 

Where the cognizance of a cause belongs to the Spiritual courts, 
7 Co. 41, 43 b. and they give sentence in it, and express the cause of their sentence, 
K^n's j^asc. although this cause of the sentence be null and void in our law ; yet 

our law approves the sentence. 



3 Cr. 789. 



40 Ass. pi. 36. 
Fitz. Card. I. 
21 E. 3. 
Fitz. Livery, 

Stam. Praer. 
ch. 4, fol. 18. 
This case was 
in Chancery. 
Dower, aliena- 
tion sans li- 

[ page 45- 1 

cence, equity, 
remitter. 



CASE LXXXV. 

Tenant in tail general, the reversion to the king, this tenant in 
tail takes wife ; this tenant holds of the king in capite^ he has the 
king's licence to alien this land to two chaplains in fee, and to take 
back from them a new estate to him and his said wife in tail ; which 
is done accordingly, the tenant dies, his heir general in tail enters ; 
he is remitted : the wife takes another husband^ who enters and 
ousts the heir, and takes the profits of the lands, he dies ; a scire 
facias issues for the king to seise the land for the alienation with- 
out license; for it appears by the patent, that he was tenant in 
tail, and the king was deceived, and so the patent is void^ and of 
consequence the alienation was without licence^ and the estate in 
tail of the wife is avoided by the said remitter. Resolved, that the 
second husband shall not answer for the third part of the profits of 
the land, because the wife was dowable of the third part, although 
no alienation had been: and this was allowed| although the wif<^ 
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neither sued for her dower, nor required this to be allowed to her. Case 

LXXXV 

Note, that the heir in tail is remitted, for there is no discontinuance ' 

in the case, because of the reversion to the king. 

By all the Justices in the Chancery. 
Judex ceqtutatem semper spectare debet. 

Regularly where an husband dies seised, the wife shall recover her 
dower with damages* for the whole time after her husband's death ; * Quare if the 
but if he does not die seised, after her demand, and the tenant's refusal toufcTtwnps ^ 
to assign dower to her, she shall recover damages from the time of the pnst, Ac, and 
refusal. v.iinst.32b. 

CASE LXXXVI. 

The king's tenant in capite, grants a rent-charge out of this land 40 Ass. pi. 5. 

without the king's license, this rent-charge is good ; and the king sans licence, 

shall seise neither the land nor the rent for this grant without This title is 

licence : for it is no disadvantage to the king ; the grantee can't ^^ Car 2 c^ 

distrain upon the king's possession, when the land comes into his 24. 
hands. By the Counsel. 

The tenancy held of the king is not aliened in this case, and only 
such alienation of the tenancy without license is restrained by the 
law. If the king grants this land over, the grantee of the rent may 
distrain by the common law ; and at this day, although the king be 
intitled to the land by double matter of record, by the Statute 2 £. 
6, ch. 8. The grantee may distrain upon the patentee in this case of 
a rent-charge. Ratio legis est anima legis, 

CASE LXXXVII. 

A. IS indicted of a felony, and he was formerly indicted of the same 41 Ass. pi. 9. 
felony and acquitted, this acquittal is a good bar to the second appeal!* "^' 
indictment. By the Counsel. 

The life of a man shall not be put twice in danger for one offence. 
This acquittal is to be understood upon a former indictment, which 
was sufficient in substance, otherwise it is no plea. 

By this statute for murder, auter foits acquit or auterfoits attaint^ 3 H. 7, ch. i. 
without the allowance of clergy upon the indictment, is not a good ^tamf. 105, 
plea against the appeal of any one for murder, as it was before by the t P^* 4^- ^ 
common law ; but upon an indictment at the suit of the king, auter '°^» '°7' 
foits acquit, or attaint in appeal, is a good plea to the indictment. Kely. ^, 95. 
The said statute alters the law as to murder only, but not as to any 
other felony ; they remain at common law as before. 

Favordbilia in lege sunt vita, fiscus, dos, libertas. 

The day of a felony or burglary is mistaken in an indictment, the 2 Inst. 318. 
felon arraigned upon it is acquitted by the jury, because he did this 
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Case 
LXXXVII. 

Stamf. 1 06. 



fact at another day ; although the day be not material in the indict- 
ment, yet this acquittal is a good bar to another indictment 

If a judgment of acquittal in an appeal be reversed for error, this 
acquittal, so reversed, shall bar neither the king's indictment, nor an 
appeal, and an acquittal upon it, when brought by one who had no 
right to bring it (as if it be brought by one who is not the widow or 
right heir of the man who was slain,) although there be an acquittal 
upon it If there be judgment in an appeal brought by the right 
appellant, and the judgment be reversed for a fault in the process, in 
this case, if the defendant has appeared upon a bad process, and is 
acquitted, and this judgment is reversed, yet this said acquittal is a 
good bar in a new appeal 3 for he was acquitted once against the 
right appellant, and the plaintiff might, at his choice have a bad pro- 
cess ; and in such case, the defendant would never be finally 
delivered, if such reversal should take away the plea of auterfoits 
acquit, 

CASE LXXXVIII. 

3 Co. 78 a. A. HAS right to recover in a formedon against B. tenant of the land, 

41 Ass. pi. 28. ^^ [jy covin with C. caiises C. to disseise B. to the intent that C. 
ter. ' should make default in a formedon against him, and that A. should 

recover by default ; A. recovers the land against C. accordingly by 
this covin, by default or confession ; A. enters, he is not remitted ; 
B. enters ; and A« ousts him. Resolved by all the sages in Parlia- 
ment, that this covin makes A. a disseisor of his own land. Farmer's 
case, 3 Co. 77. Coke has many cases to this effect 

Fraus &* dolus nanini pairocinentur. 



41 Ass. pi. 23. 
Fitr. Process, 
185. 

Infant, as- 
sises, process, 
testiraoignes. 



[ page 47. ] 

♦ Dyer 104, 
239. This 
is not to be 
understood 
for law in case 
of a judgment 
in dower. 3 
Cr. 309. 
I Inst. 380 b. 



CASE LXXXIX. 

An infant bringsan assise of his father's inheritance, the tenant pleads 
the father's release with warranty, on this plea issue is joined, there 
are witnesses named in the release, an assize shall be awarded with- 
out awarding process against the witnesses ; it is otherwise in the case 
of a plaintiff of full age, process shall be made in such case against 
the witnesses by the statute de Eborum^ cap. 2, and this in favour of 
the infant is omitted in the principal case. 

By all the Justices of England. 
Injudiciis tninori atati succurritur. 

An infant, upon his default at the grand Cape, shall by writ of 
error, reverse the judgment given against him upon such ^ default, 
and the like of outlawry against him, 3 H. 5, Fitz. Udary, 38 E. 3, 
S, the age of 14 years or upwards, if he is under 21 years, makes 
no difference. An outlawry against an infant of any age is not 
avoidable, otherwise than by writ of error. 

Succurritur minori^ facilis est lapsus juvcntutis. 
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3 H. 3, 8 H. 3, Fitz. Process, 209, 240. By common law before Case 
the statute of York, 12 E. 2, ch. 2, process was made against the LXXXIX. 
witnesses by the same writ which was awarded against the jury, when 2 Cr. 466. 
the deed was denied ; (though it was not done in this case of an 14 E. 3, 40. 
infant) but this course is now gone into disuse ; for witnesses are ^ cf 'g^g 5^, 
not now-a-days named in deeds as they were of old time : the course Co. Lit. 6 a. 
now, is to bring in the witnesses upon the trial, by a subpctna ad 
testificandum. 

CASE XC. 

A CHALLENGE of a juTor in any trial by inquest [or jury] for 4^1 E. 3. 

kindred with the plaintiff or defendant is not a good challenge, if the lenge^oQ* 

juror challenged be a bastard, or his ancestor a bastard. Challenge, 

Resolved by the Counsel. l^^ardy. 

If the juror and the party to whom the kindred is supposed, both 
descend from this bastard after the marriage of the bastard, the 
challenge is good ; for as to them he is not a bastard. 

Marriage is by the law of Nature. 

The judgment for petty treason is to be drawn and hanged; the 2c £. 3. 
bastard son of a woman kills his mother, this son shall have tliis judg- a i^^ard has 
ment; for he shall be reputed as a servant to her. The law in odium his name from 
coitus damnati^ does not vouchsafe to a bastard the ordinary favour, ^ mother. 
which it vouchsafes to another. The mother of a bastard seised in 
fee of land, cannot raise an use to the said bastard, in consideration 
of natural affection; for though there be natural affection between 
them, yet the raising of the use being a constitution of the law, this 
use shall never rise ; and for the same reason, Litt. in his chapter of Co. Lit. 123 a. 
Villainage, holds, that a bastard cannot be a villain by his birth, 
although his mother be a neise ; for villenage is ex instituiione legis. 

Some modem laws require the maintenance of the bastard by the 
reputed father and mother. 18 EL, ch. 3. 7 J. i, ch. 6 (w), 

CASE XCI. 

A. BEFORE the 18 K I, the statute of quia emptores terrarum^ en- 43 E. 3. 
feoffed the ancestor of B« by deed of certain lands to hold of him, ^^ ^' 
rendering annually a pair of spurs, or a shilling ; afterwards, for the PrasumpHo 
space of 80 years after this feoffment, the shilling was paid by B. ^^Iti^on^^de' 
and diverse of his ancestors for this land. A. dies, his heir refuses to temps. 
receive this shilling, the heir of A. cannot now distrain for the spurs, [ page 48. ] 
although the tenant, the heir of B. fails in the pa3naient of the 
shilling : for this continuance of time, and constant payment of the 
shilling for so many years, have determined the election of both 

(m) See also statutes, 4 & 5 Will. 4, c 76, ss. 57 & 71 ; 7 & 8 Vict. c. loi 
35 ft 36 Vict c 65. 
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Case XCI. 

2 Co. 35, 37 a. 
Sir Rffwland 
HaywarcTs 
Case. 

13 E. 4, 6. 



8 E. 3, 18. 
I £. 4, I. 

9 Co. 33. 
BucktioTs 
Case. 

3 Co. 37, 42 a. 

Ratcltjf*5 

Vi^asv. 



Litt. cap. 
Socage, lib. 2. 
Lit. ss. 119. 
4 Co. 88 a. 



4 Co. 77, 78 a. 
Case of cor- 
porations. 

Postea 6, 93. 



parties, and induced a presumption of an agreement between them, 
that only the shilling should be paid. By the Counsel 

Ex diuturniiaic iemporis omnia prasumuniur solennitur esse acta. 

This is a notable case to prove the regard which the law has 
to long possession. 

Prescription for rent with a power to distrain, although in truth it 
began by wrong, yet constant payment destroys the allegation that it 
was first paid by coercion : 'tis otherwise for an incroachment of rent 
within time of memory by coercion. Patents or fines obtained or 
acknowledged before the time of R. i are not of any eflfect at this 
day to gain a possession ; but they are to maintain a possession. 
The law requires in the descent of a fee, that the demandant shall 
make himself heir to him who was last seised in his demesne ; 8 
Ass. pi. 6, and for a reversion, or remainder, heir to him in whom 
the reversion, &c, first vested. 

He who holds in socage, after the 18 E. i, which is within time of 
memory, has constantly paid his rent in money ; if this tenant doth 
not duly pay the money, he can't be distrained pro servitio socce: for 
the law supposes, that the change was made by the consent of the 
tenant, and desire of the lord. Understand Litt that this payment 
was thus made, during the memory of all men living ; and this is 
sufficient to bar the demandant de servitio socce. 

All the statutes of limitations are founded upon this ground, in 
favour of long possessions, for the repose of the subject, and to 
avoid uncertainties, which produce suits and contentions. So of 
elections of officers of corporations by select persons called the 
common council, although their charters give the election to all the 
members of the corporation. 



43 Ass. pi. 15* 
10 £1. 
Dyer 269. 
Patents, pre- 
rogative. 



X Co. 50 a. 



Dy. 269, pi. 19. 

1 Co. 50 a. 

2 R. 3, 7. 



CASE XCII. 

The king in parliament grants to the prince, the Dutchy of 
Cornwall, with the wards and marriages of his tenants by knights- 
service thereunto belonging : the king has A. his tenant within the 
said dutchy, who holds of him (viz. the king) other lands elsewhere 
in capite; this tenant dies, his heir within age, this A. also held 
other lands of the dutchy by knight's service : Uie prince shall not 
have the wardship of the heir of A. nor of the land in this case ; for 
A. was not integer tenens of the dutchy ; and this is a special case of 
prerogative, that the king's charters, without express mention, do not 
pass any thing, nor are of any effect in such case. 

By all the Counsel 

Rex nofi potest f alter e^ nee falli^ 10 El. Dyer. Note, there many 
good cases of the king's patents, containing general words, 
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which shall not be construed to extend to certain special cases. A Case XCII. 
granty that A. shall not be sheriff of any certain county, is good : a 
release made by the king of all demands is a void release, 6 H. 7, 
15. Dolosus in gaieralibus vtrsatur. The king's patent that A. shall [ page 49. ] 
not be a sheriff, generally, is void, 2 R. 3, 7. The king's patent of 
all his lands in a county is good ; 32 H. 6, 10. A grant by the king 
of all mines, docs not pass royal mines ; Plowden's case of the Plo. 310. 
mines. Whatever the king enjoys by virtue of his prerogative can- 
not be granted without special words. 31 E. 3, quare impedit. 
Marquis of Wbchester's case. 3 Co. i. 

CASE XCIII. 

An alien goes to Coteswold, and there falsely publishes that so much 43 Ass. pi. 38. 
wool was already transported to parts beyond the seas, that they ^^^^^ ^^^ 
would buy no more this year ; and the publishing of this false report 
was to the intent that the price of wool should fall ; this alien, for 
this falsity, was indicted, convicted, fined, ransomed and imprisoned. 
At this time it was lawful to transport wool, which was afterwards 
restrained. By the King's Counsel 

The law is the same for publishing, that the coin is debased, and Serjeant 
for every falsehood which may occasion any detriment to the publick. ^"^^^ "^5- 

Saliis populi est suprema lex, 

CASE XCIV. 

A DISSEISOR infeoffs A. with warranty, and the disseisor afterwards, 43 £• 3* 10. 
with others procures B. to disseise A. and that C. who has an elder ™l"* -?: 

* , , inent,reinitter, 

nght and can't enter, shall bnng a scire facias agamst B.'to execute warrantia 
a fine levied to him ; by which means A. is to lose his warranty ; for, ^^S'^*'^- 
upon the scire facias^ no voucher lies ; all this is done accordingly, Farmer'sCasc. 
and judgment is given for C. against B. A. upon this covin, may "*^- 3» 23. 
well maintain a writ of conspiracy in the nature of an action upon the 
case against the disseisor and the other conspirators, and the judgment 
in the scire facias shall be avoided ; and this action upon the case 
shall avoid it, for the vexation and falsehood, and loss of warranty. 
Resolved by the Council. Understand this regularly by all the Dyer 295. 
Judges of England. The remedy for C. is, he may have a scire facias ^ ^°' ^^ *• 
against A. now the terrtenant, if the fine was not executed ; and 
pending this scire fadas^ A. shall bring a warrantia chartce against the 
disseisor, and so the right of every one shall be saved. 

Tenant in tail enfeoffs A. with warranty ; and having other lands See 29 Car. 2, 
in fee, liable to the said warranty nine days before his death, he en- ^P* 3- 
feoffs his son and heir in tail of those lands to the intent, that no m. cap. 14. 
assets may descend to him : yet this land shall be accounted assets; 4 & 5 ^- &"<! 

M. cap. 16. 
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and this heir shall be barred in a formedon, brought by this heir in 
tail, notwithstanding the feoffment 34 E. i, Fitz. Garranty, 88. 
Dyer 295. Fraus 6^ dolus nemini patrodnentur. 



[ page 50. ] 

43 E. 3» 6. 
Term. Mich. 
Case 18. 
9 Co. 15 b. 
Dower, pro- 
tection. 
St 12, £. 2. 



44 Ass. pi. 6. 
Assise, ver- 
dict, nugatory. 



Hob. 54. 



Hob. 72. 



Yel. 106, 107. a disseisin. 



CASE XCV. 

A PROTECTION does not lie in dower, for this would tend to starve 
the widow : the same law is in a quod ei deforceant brought by tenant 
in dower, where she has lost her dower by default 

By all the Counsel 
Lexfavetdotu 

CASE XCVI. 

Baron and Feme. The husband being seised in right of his wife, 
brings an assise against A. Quare disseisivit eos ; A. pleads that he 
a long time before the seisin and disseisin supposed, was seised in fee 
of this land, and leased it to B. for life, who leased it to the said wife 
for her life, and that he entered for the forfeiture, and ousted the 
wife ; the demandant replies that B. was seised in fee, and infeoffed 
C, who infeoffed the wife of the demandant, &c, and upon this, 
issue is joined, that is, the seisin of B. in fee or not, which is out of 
the point of the writ of assise : the assise finds for the demandants 
the said seisin in fee in B. and the disseisin and ouster, but finds the 
seisin and disseisin to be to the woman alone, before the coverture. 
The plaintiffs had judgment, affirmed in Error. 

The reason is, the verdict finding the point in issue, (which is 
special) with the demandants, the finding of the disseisin before the 
wife's coverture, is void and superfluous : If the said issue had been 
general, nul torty nul disseisin^ such finding of the disseisin before the 
coverture had been material ; for, non disseisivit eos^ but earn ; and in 
this case, there is a special writ in the register for an assise upon such 



Superflua turn nocent 



44 E. 3,11. 

Garranty, 
adjournment, 
pleading, in- 
fant. 



See 4 Anne, 
c. 16, for col- 
lateral war- 
ranties. 



CASE XCVII. 

Tenant for life, the remainder in tail to A. the remainder to the right 
heirs of tenant for life ; a collateral ancestor of him in the remainder 
in tail, releases with warmnty to the tenant for life, and his heirs, and 
dies, and this warranty descends upon this remainder*man in tail ; 
this warranty shall not bar the remainder in tail, for the remainder 
was not displaced : but if the tenant for life had been disseised, and 
such release had been made to the disseisor, this warranty should 
bind the right of the remainder-man ; for the estate gained by dis- 
seisin is not ended by the death of the tenant for life ; for the dis- 
seisor has gained a fee capable of this release. This case happened 
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in an assise, and being adljoumed for difficulty, at the day of the Case XCVII. 
adjournment at Westminster, the plaintiff cannot depart from this ~; 7" 

plea, which he had pleaded of a release to the tenant for life, as above, ^^^ 
neither can he now plead that the tenant for life was seised in fee at 
the time of the release ; for this would be a great delay, and would 
frustrate all that was done before : but because the tenant in the 
assise was an infant, the assise was directed to enquire at large of the 
seisin, and of the estate of the tenant j but he was not suffered to 
depart from his first plea in pleading. 

By the Justices of both Benches. 

Mora in lege reprobatur. 
Lex succurrit minaribus. 

Tenant in tail, the remainder in tail ; the tenant in tail baigams Seymor*s 
and sells the land to A., and afterwards levies a fine to A. sur conu- ^q^ g^^ 
zance de droit come ceo with warranty ; this warranty was made by the 96 a. 
collateral ancestor of him in remainder, whose heir he is ; this war- * ^^^- ^'9- 
ranty shall not bar him ; for his remainder was not displaced : it had 
been otherwise if the fine had been levied by the tenant in tail, 
before the bargain and sale, for then it had been a discontinuance ; 
but by the bargain and sale made as above, the bargainee had a fee 
determinable upon the entry of the issue, and he in the remainder 
has his remainder open upon default of issue of the tenant in tail : 
the tenant in tail has passed all his estate by the bargain and sale, 
he has nothing more to pass, but to extinguish the estate-tail by way 
of release, and to leave the remainder untouched. 



CASE XCVIII. 

A WRIT of annuity is brought against a parson, who has aid of the 46 E. 6. 

patron and ordinary, this action is tried, and the plaintiff recovers in '^ ^' 3» 46. 

it ; a scire facuzs is brought against the successor of the parson for Aid, annuity, 

this annuity, he shall not have aid ; for the aid of the patron and Scire facias, 

ordinary was once had before, and it is in vain and to no purpose to ^^ ^^° ' 
grant it again, and it would be infinite ; for if it be granted now, 
every successor must have it. 

This case was four times adjudged. 

Lex nihil fcuit fnistra, 

Expedit reipublicce ut sit finis litium. 

Annuity is brought against a parson, who prays in aid of the patron 34 H. 6, 2. 
and ordinary, they are summoned, and make default, and judgment " ' ^' 
is given against the defendant upon trial of the action, or upon con- 
fession, or upon the default of the parson after appearance : neither 
he nor his successor shall ever afterwards have aid in a scire facias 
upon this judgment. 
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CamXCVIIL After judgment in annuity once had, a scire facias^ shall issue upon 

Z this judgment only, for the arrearages incurred before, and the plain- 

Dyer 377. ^^^ shall, by this scire facias recover the arrears incurred pending the 

[ page 52. ] writ : but if the annuity be determined (because the scire facias is in the 

15 H. 7, I. place of the writ of annuity) altho' the arrears were due before the 

14 H. 7, 32. sdrc facias was brought, yet the scire facias doth not lie; but debt 

6 Co.^4S^a. °"^y* ^^ ^^^s ^^y> * parson, patron and ordinary can't charge the 

7 Co. II a. parsonage with any rent or annuity, nor with any lease, but such as 
?o Co*^u7af ^^ prescribed by the Statutes made 13 and 14 EL In actions per- 
9 H. 6 12. sonal, judgment given against the plaintiff upon any plea to bar the 
II H. 4. 34. plaintiff, is peremptory. 

CASE XCIX. 

44 Ass. pi. 35. Lessee for life, is disseised, he, in the reversion ousts the disseisor, the 

F^% disseisor brings an assise against him, and it well lies during the life of 

&lx ' lessee for life. If, during this disseisin a* collateral warranty descends 

I Co. 63. 67 a. upon him in the reversion, his right is gone, altho' during the life of 

Rcle^! e^^ lessee for life, he can't claim it. 'Tis otherwise of a lessee for years 

tlnguishment, ousted, and his lessor disseised, the lessor in this case shall recover 

^i^asm. jjj j^ assise, during the years, against the disseisor ; but he shall not 

ch. ^e^for*"*^' \^y^ damages, for they belong to the lessee for years. 

collateral war- Adjudged very often, 

ranty. 

Catalla repuiantur inter minima tn lege. 

CASE C. 

44 £. 3, 2. In trespass, the defendant pleads that the plaintiff is his villain 

21 1 \ ?a regardant to his manor of Dale, the plaintiffs attorney confesses it, 
13 H. 4I and this confession is received, the attorney has his warrant cut per- 

Fitz. Villen- dendum 6r* lucrandum, Altho' this resolution was in the presence of 
keyleway, the judges of both benches, yet it was not their resolution ; for the 
^35- power of an attorney relates to the matter in demsgid as appears by 

fession.^^* ^^^' ^^^ warrant. If a ncUivo habaido be brought, such a confession may 

be received. 
The form of a warrant of attorney is that A. B. posuit A. C. his 

attorney adperdendum 6^ lucrandum inplacito terrce^ &'c. inter dictum 

A. B. (Sr* E. F. 

Libertas res est incestimdbilis. 

20 £. 4, 9. If the client in any suit, furnishes his attorney with a plea, which 

the attorney finds to be false, so that he can't plead it for the sake of 
his conscience ; the attorney may plead in this case, quod nonfuit 
veraciter informcUuSy and in so doing, he does his duty. 

39 H. 6, 32. The Duke of Norfolk being earl-marshal, and having the office of 
the marshalsey of the King's Bench, to him and his heirs, and power 
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to make a grant of it for life, the said duke makes a grant of this CaM C. 
office to R ; the duke's general attorney comes into the King's Bench, "" 7" 

and prays that this grant may be inrolled j and so it was : this shall ^^^ 
bind the duke. 

Quifadtptr alium per se facer e videtur. 

The plaintiffs attorney after judgment in debt, cannot acknow- 38 H. 6, 49. 
ledge satisfaction within the year ; for as to that, his warrant ex- HH. 6, 52. 
pires by the judgment : but his warrant continues as to suing execution 
within the year : but the defendant's warrant utterly expires when 
the judgment is given. 

Mandaiarius terminos sibi positos transgredi non potest. 
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Case I. CASE I. 



44 Ass. pi. 2. The king may distrain for his rent in all the lands of his tenant, 
Tenures, ^s well in those held from other lords, as in those held from the 

office _ 

king. The king grants a rent to A. in fee to hold from him ; this is 
• By 12 C. 2, a* tenure by knight's service in capite^ for it shall be taken best for 

fr^and com- *® ^^°^' ^^ *® Justices of both benches, 

mon socage. gQ ^pon an office found for the king, that the tenant holds of the 

king in chivalry generally ; this is a tenure in chivalry in capite^ Dyer 

i6i, 33 H. 6, 7. At this day upon an office found for the king, and 

Post. 321, a return of ignoramus by what tenure ; a melius inquirendum shall be 

2Cr. 41. awarded, by the statute, 2 K 6, ch. 8. If upon this melius another 

Co. Lit. 77 (b.) office be found, and ignoramus ior the manner of the tenure; the 

tenure is by knights-service in capite. Often so resolved. 

Case 11. 

44 E. 3» i4« Robbers have a mind to rob A. and they take him and swear him 

Corone, "P^'^ * \iOo\i to bring 100/. to them at a certain time to a certain 

place ; A. being let at large does this, i.e, pays the 100/. to them ; 

this is felony in the robbers ; for the taking and threatning of A. 

were the causes of the delivery of the 100/. 

By the advice of all the Justices. 

Officii canalus si effedus sequalur, 

9 E. 4, 28. A robber in the highway attempts to rob A., A. levies an hue and 

StamL 47. ^jy ^^^^ j^^ ji^g robber is taken before he hath taken any thing feloni- 
ously ; this is not felony {p). For felony is, contreclatio tei alienee 

(if) In this well-known phrase the was made. This proceeding was in 

term "hue" has been explained to early times of considerable importance 

signify the complaint of a person in- in England. 

jured by a felony, and " cry " the pur- {0) First made felony by stat. 7 Geo. 

suit of the felon upon the highway by 2, c. 21. Compare now stat. 24 & 25 

the constable and inhabitants of the Vict. c. 96, ss. 40 — 43 : 26 & 27 Vict, 

next parish to whom such complaint c. 44. 
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animofurandu Thus is the law at this day ; for in this case, there is Case II. 
not contredatio rei aiiena^ although there be animus furandi. 



A. bails goods to B. to keep them for A. A. privately, and by ^ ^^^ ^^* ^ 
night, takes these goods, and afterwards charges R with them to L^/ .^* ^' 
answer them in detinue brought for not restoring them, and recovers Ypodi^ma 
damages against him ; this is felony in A. although remalienam non Neustnoe, 417. 
cmtrectmnt : but this his charging of A. after his taking of them clam ^ '' ^^^' 
^ noctanUfy and his recovery of damages, places in the eye of the 
law the property of the goods in B., and A. shall be indicted in this 
case for stealing the goods of B. especially if A. has judgment against 
him to recover damages, and execution. For, 

Solutio pretii emptionis loco habdur. 
Voluntas refutatur pro facto. 

CASE III. 

Lessee for years is plaintiff in replevin, the defendant avows upon Infra 2, 8. 
A. a stranger as his tenant, who comes and says, that he is A. the ^j^'J' ?'• 
tenant, and that the plaintiff is his lessee for years ; resolved by all er, joinder in 
the justices of England, that A. may join in aid gratis without process, ^^ 
and that both may disclaim, and that the plaintiff shall recover his fg h^ 5^ 12. 
damages, and the defendant shall be in misericordia. In the case of 26 H. 8, 6. 
tenant at will, where there is a joinder in aid to him in replevin, no \^( ,q "' 
disclaimer lies for him in this case, for he loses nothing. If a tenant 22 H. 6, 23. 
at will be plaintiff in replevin, he may have aid, but not so in tres- \^^* ^» ^'» 
pass, if he be not tenant at will by the custom. 

PrcMumptio violenta valet in lege. 

CASE IV. 

The king gives a manor to a bishop and his successors to be 
parcel of their barony, the bishop lets it for life without the king's 
licence, the king shall ♦ seise it for the forfeiture. If the tenant of ♦ Infra 2, 9. 
the king in capite before the statute i E. 3, cL 12, had aliened with- i^*?'/'-r •. 
out licence, it was a forfeiture of the whple, but since the statute ure, 18. 
he shall only pay a fine for the alienation. By all the Justices. Forfeiture, 

evesque, 
Ordo episcoporum est rohur reipublicce, barony, pa- 

Within one hundred and thirty years last past, a third part of g^^cases 276 
the revenue of the bishops hath passed to the king, and to his 40 E. 27.' 
subjects {p\ ^*'»^- P'«'- 

Co. 2, Inst, 
sur West. 2, ch. 41. Br. Licence 21. Office Devant 1 Escheator i. Br. 4, 3. 5 H. 6, 27. Br. 
Cases 368. II H. 6, 10. Keileway, 184. Baros is k word which signifies strength. F. N. B. 211. 

(/) Original note. " The French al Roy, & a ses subjects. If we add 
original is, Deins 130 anns passe, 3 part the letter S to the word Part (as 'tis 
del Revenue, del Evesque fueront passe necessary to make it the Nominative 
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Case V. 



CASE V. 



22 E. 4. 

Fitz. Error, 
47. 



[ page 57. ] 

Infra 2 II ^^ ^^^® judgment, error was assigned that in the precept to 

46 E. 3, 50. summon the plaintiff to appear in the inferior court (he being de- 
ErrOTjeofdls. fendant there) there was no mention made before what justices the 
' ' appearance ought to be ; yet judgment was given for the plaintiff in 

the inferior court, and affirmed in error ; for when the defendant 
appears, a mistake of the process to bring him to appear shall do no 
harm, as if it be a summons instead of a scire fascias^ or a capias for a 
venire fascias: for upon appearance the process has its end, and the 
plaintiff shall declare. 

In prceparatoriis ad judicium favetur actor i, 
Quilibet potest renunciare juri pro se introducto. 

In a quare impedit against two; at the pone the sheriff returns 
nihil as to one of them, and says nothing of the other (which is a 
discontinuance of the process) ; a distringas is awarded against both ; 
they appear and plead to issue, a verdict is found for the plaintiff, 
and he has judgment ; and it is well : this was before any statute of 
Jeofails (^). Where judgment is given by default upon a process 
and there was no appearance, the process ought to be according to 
law : but where it is given upon a verdict or default after the party 
has appeared and pleaded, there a miscontinuance won't hurt at the 
common law; for the defendant slipped his advantage when he 
appeared and pleaded. 

At this day if judgment be given by default a discontinuance or 
miscontinuance before appearance is not aided, but such judgment is 
reversible. A miscontinuance is where the continuance is made by 
undue process ; a discontinuance is where no continuance is made 
at all Solemnitates juris sunt observandce. 



3 H. 6, 8. 
18 El. Dyer, 

346. 
Infra 2, 11. 



I Sid. 100, 

'73- « 
3 Or. 83. 

Yel. 218. 

2Cr. 311. 



CASE VI. 

Infra 2, 10. A cessavit is brought of a chauntry (r), and the writ lays not any 

45 E. 3, 15. tenure^ -^xxt a gift of the land by the ancestors of the demandant for 



Case to the verb fueront) the meaning 
wiU be, that the Bishops within one 
hundred and thirty years before our 
Author wrote, lost three-fourths of their 
revenue ; but the fact is quite otherwise; 
for the order of bishops considered 
alone, received a large addition of 
revenue within that time; and so did 
the Universities." 

(q) This word is a corruption oi fat 
failUf I have failed, and was the old 
law French formula for a pleader's 



acknowledgment of an error, on apply- 
ing for leave to amend. The earlier 
statutes giving liberty of correcting 
errors in pleadings were called "Statutes 
of Jeofails " ; and this term at length 
became a general one for statutes allow- 
ing amendments. 

(r) Chantry, caniaria, was commonly 
a little chapel, or particular altar in 
some cathedral or parochial church, 
endowed with lands or revenues for the 
maintenance of a priest to pray for the 
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making prayers, and that the tenant cessavit per bienniutn to make Case VI. 
prayers : yet the writ is good ; for Westm. 2, cap. 41, prescribes it in 
this form. 

A ravishment of ward is vi &> artnis ; but the writ of ravishment 
of ward has not the words vi df armis ; for the statute of Westm. 2, 
cap. 35, prescribes the form of the writ without the words vi &> armis. 

CASE VII. 

Debt was brought in the common pleas upon an obh'gation of infra 2, 12. 
two hundred marks defeazanced upon the payment of one hundred ^7 E- 3f U* 
marks at a certain day, the one hundred marks were paid after the undel*s Case, 
day, the obligee brings debt upon the obligation, the defendant ^^^'}*^' 
pleads payment as above, which the plaintiff doth not gainsay ; the Newton* ' 
plaintiff has judgment to recover one hundred marks, and for the equity,judges. 
other one hundred marks, nil capiat per breve. This judgment was [ page 58. ] 
given by the advice of the chancellor and all the judges of England ; Pasch. 6 E. 3, 
and the hundred marks now recovered were adjudged to complete }^' ^. j^. 
the entire forfeiture. Note ; here is a forfeiture given and allowed 43,' abridges ' 
in chancery. Note also, that the judges of the common law, where this Case, that 
the truth appears to them, may judge according to equity. In strict- marks paid nil 
ness of law the two hundred marks ought also to be recovered, for capiat p^r 
the day of payment was not observed, and the obligation became cMmot1t« • for 
single by the forfeiture, yet because it appeared upon the record by the suit is not 

the nient dedire of the plaintiff that one hundred marks are paid, i'^'^ S*"^' 5" * 

. ^ , jt ■• , * ' lor the forfeit- 

Judgment was given only for one hundred marks. ure above 

what he had 
received. Two are bound ^f' uterque eorum in a penal bond ; each of them may be sued for the 
whole. They may be sued by one writ or by several praecipes. A condition of an obligation is to 
pay a certain sum at a certain day and place ; payment is made at another day, before the dav of 
payment ; it is good : But not if made after the day of payment. Qui tardius solvit^ minus solvit, 
N.B. This last point is altered by 4 Annac, cap. 16. 

If a man be in execution for debt or damage, and the money be 
tendered to the plaintiff in court, z. supersedeas shall issue to discharge 
the execution. This is the course in the court of common pleas. 

A supersedeas quia erronice enianavit lies to restore a possession 7 E. 4. 16. 

after an habere facias seisinam^ where the habere facias seisinatn issued J,^' ^* '^ 
, - , - . Hod. 329. 

erroneously : so of a supersedeas after execution upon a capias ad 

satisfaciendum^ if it be * immediately delivered. ♦ Before the 

Judex ante oculos aquitatem semper habere debet, sheriff has 

•^ "^ paid over the 

The judges expound all statutes where reason requires it, accord- ™opey to the 
ing to equity, although different from the letter of the statute. ^ "°^' ' 

See the tide Equity in my Repertory. 

souls of the founder and his friends. further, Burn's Ecclesiastical Law, Tit. 
These chantries were dissolved by Chantry, 
the statute i Ed. VI. c. 14. See 
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Case VII. The judges of the law would do justice to the subjects and honour 
to the law, if they would oftener regard equity, and not insist upon 
the strictness of the letter of the law, by which they force the subjects 
to sue in chancery to their great charge and trouble : which court 
has immensely increased its jurisdiction, and gone beyond its ancient 
bounds within 140 years last past The execution of trusts and 
relief against penalties are proper subjects of the chancery. 

CASE VIII. 

• Supra 2, 3. * Lessee for years is plaintiff in replevin ; the defendant avows 
Where see the upon A. as his tenant : A. the tenant comes and says, that he is A. 
the tenant, and that the plaintiff is his lessee for years. Resolved by 
all the judges of England, that A« may join in aid gratis at the first 
day without process; and that both may disclaim; and that the 
plaintiff shall recover his damages, and the defendant shall be 
amerced. In the case of a tenant at will, where there is a joinder in 
aid to him in replevin, no disclaimer lies for him in this case, for he 
loses nothing ; if a tenant at will be plaintiff in replevin, he may have 
aid ; but not where he is defendant in trespass, unless he be tenant 
at will by the custom. 

[page 59.] CASE IX. 

t Supra 2. 4, f The king gives a manor to a bishop and his successors to be 

referents. parcel of their barony; the bishop lets it for life without the king's 

licence ; the king might have seised it for the forfeiture before the 

statute of I E. 3, cap. 12, but after this statute, the bishop shall only 

pay a fine. By all the Justices. 

CASE X. 



Supra 2, 6, A CESSAVIT is brought of a chauntry, and the writ supposes no 

refmnces *^* tenure, but a gift by the ancestors of the demandant for making 
form, and 'faux prayers, and that the tenant cessavit per biennium ; yet the writ is 
Latin. good, for West 2, cap. 41, prescribes it so ; the same law for a writ 

of ravishment of ward, without vi 6* armis ; for West. 2, cap. 35, 
prescribes it so. See Case 4, of this Second Century, in fine. 

CASE XI. 

t Supra 2, 5, t In false judgment, it was assigned for error, that in the precept to 
where see the summon the plaintiff in error to appear in the inferior court, no men- 
tion was made before what justice the appearance ought to be ; yet 
judgment was given for the plaintiff below, and this judgment was 
affirmed ; for when the defendant below appeared, no mistake of 
the process to bring him to appear, shall hurt the proceedings ; as 
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if he be summoned by a scire facias^ or a capicu for a venire facias : Case XI. 
for upon his appearance the process has its end, and the plainti^ shall 
count against him. 

In prceparatoriis ad Judicium favetur aciori, 
Quilibct potest renunciare juri pro se introducto, 

A quare impedit against two ; at the pone the sheriff returns nihil Supra 2, 5. 
as to one of them, and says nothing of the other, (which is a discon- ^^^^ ^^ ^^ 
tinuance of the process), a distringas is awarded against both, they 
appear and plead to issue ; verdict is found for the plaintiff, he has 
judgment This was before any statute of jeofails. Where a judg- 
ment is given upon a process by default, and there was no appear- 
ance, the process ought to be according to law ; but if upon a ver- 
dict, a miscontinuance shall not hurt at common law; for the 
defendant has appeared, and judgment is given upon the verdict, and 
the defendant slipped his advantage when he appeared and pleaded 
to issue. 

At this day, if judgment be given by default, a discontinuance or 
miscontinuance before appearance is not aided ; such judgment is 
reversible. A miscontinuance is where the continuance is made by 
undue process ; a discontinuance is where no continuance is made 
at all. Solennitates Juris sunt observandce, 

CASE XII. [page 60.] 

Debt was brought in the Common Pleas upon an obh'gation of Supra, 2, 7, 

200 marks defeazanced to pay 100 marks at a certain day, the 100 w^J^re see the 

• reiercnces. 

marks were paid after the day, yet the obligee brings debt upon the 

obligation, the defendant pleads payment as above, which the plain- 
tiff (the obligee), does not deny ; the plaintiff has judgment to recover 
100 marks, and for the other 100 marks nil capiat per breve. This 
judgment was given by the advice of the chancellor and all the 
judges of England, and the 100 marks now recovered were adjudged 
to compleat the entire forfeiture. Note a forfeiture given and allowed 
in Chancery. Note also, that the judges of the common law may, 
where the truth appears to them, judge according to equity: in 
rigour of law, the 200 marks ought also to have been recovered ; for 
the day was not observed; and the obligation, by the forfeiture, 
became single; and there was no acquittance for the 100 marks 
which were paid ; there was only the nient dedire of the plaintiff; yet 
because it appears upon the record by this nient dedire, that the 100 
marks are paid. Judgment shall only be given for 100 marks. 

If a man be in execution for debt or damages, which are tendered to 
the Court, a supersedeas shall issue to discharge the execution. It is 
so used in the Common Pleas. 

A supersedeas quia erronice emanavit lies to restore a possession 
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Case XII. 



• Before the 
SherifT has 
paid over the 
money to the 
plaintiff. 



47 E. 3» I. 
8 R. Fitz. 
Nonsuit, 34. 

Nonsuit, ver- 
dict,demurrer. 



2 H. 4t cap. 7« 

Hob. 81. 

2 Cr. 35, 316, 

317. 



after an habere facias seisinam ; where the habere f ados seisinam issued 
erroneously : so of a supersedeas after execution upon a capias ad 
satisfaciendum^ if it be • immediately delivered. 

Judex ante oculos Equitatetn semper habere debet. 

The judges expound all statutes where reason so requires, accord- 
ing to equity, altho' different from the letter of the statute. See the 
title Equity in my Repertory. 

The judges of the law would do right to the subjects and honour 
to the law, if they would regard equity oftener, and not insist upon 
the strictness of the letter of the law to force the subjects to sue in 
the Court of Chancery to their great charge and trouble ; which 
Court has increased immensely in its jurisdiction within 140 years 
last past 

CASE XIII. 

In an assise, the tenant pleaded and made a title at laige, the 
plaintiff made title by the seisin of his father, and his dying seised, 
and the descent to him, and upon this title the assise was taken, and 
the recognitors found for the tenant : the justices of assise doubted 
upon this matter, and therefore after verdict and before judgment 
they adjourned this assise to Westminster, and there the plaintifif 
being demanded did not appear. The justices gave judgment upon 
the verdict, and not upon the nonsuit : and this was adjudged well 
done by all the judges. 8 R. 2, Nonsuit 34. 

The statute has settled tliis point, no nonsuit can be after verdict, 
but at this day upon demurrer there may be : at any day when the 
plaintiff is demandable, if he be called, he may be nonsuited. 33 
H. 8. Bro. Cases 23. 28 H. 6, 8. 4 E. 4, 24. 14 H. 8, 24. 



[ page 61. ] 

47 E. 3. 7. 
Dower, gales, 
trial, visne. 



In verbis non 
verba, sed res 
&^ ratio 
quatrenda est. 



CASE XIV. 

DowER is brought in the common pleas at Westminster, and 
the writ is pro rationabili dote of the demandant in terra in gower in 
Wales : an exception was taken that the land cannot be in itself; 
gower is the land, and land in land cannot be demanded ; all the 
land of gower, or any part of the land of gower, is the land of gower. 
Resolved by all the justices of both benches, that the writ and count 
are both good \ for gower is as a forest, and if dower be demanded 
in a forest, the writ of dower shall be de rationabili dote inforesta. The 
words in terra gower serve for a vill, as the words in foresta ; and 
the nearest sheriff of England to gower, shall summon the tenant of 
the said land of gower. Before the Conquest the next sheriff of 
England to Wales was the sheriff of Glocester; at this day the 
sheriff of Hereford is the next sheriff to Wales. The county of Mon- 
mouth which is next to the county of Glocester, is at this day severed 



Second Century. 6y 

from Wales, and made an English county by the statute of 27 H. 8, Case XIV. 
ch. 26. Dower for lands in Wales lies only in Wales, at the great 
sessions there : by the statute of the 34 H. 8, c. 26, & 18 Eliz. 
ch. 8. 

CASE XV. 

* Annuity is brought against a parson; the parson has aid of the * Ante i. 98, 
patron and ordinary; upon issue joined and found for the plaintiff, references by 
the plaintiff has judgment ; the parson dies ; a scire facias to execute the sages, as 
this judgment is brought against his successor ; the temporalties of abridged this^ 
the bishop were seized into the king's hands, together with his tithes ; Case ; but it is 
the successor of the parson prays aid of the king : resolved by the ??!?° *" ^^ 
judges that he shall not have it ; for his predecessor once had aid of 
the patron and ordinary, and after such aid and judgment for the 
plaintiff, it is final, as is the judgment in a writ of right 

Infinitum injure reprohatur. 

Debet esse finis litiutn. 

Rex quod est injustum facere non potest, 

CASE XVI. 

The king brought a quare impedit against A. quod permittat eum 45 E. 3» 6. 

prcesentare ad ecciesiam de dale^ where it ought to have been quare Fiu. bre. 429. 

impedit eum prasentare^ and not quod permittat: after exception Prerogative, 

taken to this it was amended, by the chancellor and justices of the ^^amen'd^ 

King's Bench. It would be otherwise in a quare impedit between ment. 
subjects. 

Omnium Dotnos Regis vigilia defendit, ideo lex vigilat pro Rege. 

CASE XVII. [ page 62. ] 

Three persons are appointed justices of assise, and afterwards 14 ^- 3* 

others are associated to them, with a writ of si non omnes interesse f 'Jf '^^^*» 

potuerint; then two of them proceed in the assise; divers adjourn- F. N. B. 188. 

ments are made by them all : the assise is afterwards discontinued Ass^» '*" 

sit tSLcn ment 

by the not coming of the justices : two of them only may well association,' 
proceed without a new writ of association, or a new si non omnes ^ ^^ ^*^ omnes. 
notwithstanding the adjournment by them all ; and a re-attachment 
by these two revives all the proceedings for the parties, and the 
hdbecis corpora for the recognitors. 

Frustra fit per plura^ quod per patuiora fieri potest. 

CASE XVIII. 

A WRIT of scire facias issued from the tenor of a record of a certain 7 .R« 2. 

fine in the Court of King's Bench ; the tenor of which fine levied in ^nui^lH^. 

the Court of Common Pleas was removed to the King s Bench by 19 E. 3/ 

F 2 
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Case XVIIT. 

Fitz. Barre, 
279. 

Articuli super 
Chartas^ cap, 

&r. Jurisdic- 
tion, 105. 

Continuance, 
B. Rcgis^ error, 
Ante 17. 



34 H. 6. 2. 
Dyer 217. 



writ of error. (In such case the record it self of a fine neither is, 
nor ought to be removed from the Common Pleas.) The tenant in 
this case pleaded to the writ of scire facias^ that the ancestor of the 
demandant, whose heir he is^ remised and released to the said 
tenant his right therein : his plea was exhibited in the said Court 
in Hillary term, the 6 R. 2, and was not entered on the Roll till 
Trinity term next following: the reason of this was, the King's 
Bench and Chancery formerly followed the King's Court and 
person, by which means the clerks could not perfect their Rolls, 
when the king, pending a cause, removed himself from Westminster, 
or any other place of residence; but now-a-days that custom is 
obsolete; and the clerks of the Court of King's Bench, while a 
cause is pending there between contending parties, do use, and 
ought to assign certain times to the said parties until judgment be 
given. Such assignment is called a continuance, and if it be not 
done it is error, unless a verdict be given in the cause. The Court 
of King's Bench may hear and determine causes in the said Court 
after term is ended. A scire facias upon the tenor of a recognizance 
in the Court of Chancery, being sent into the Common Pleas or 
King's Bench, is of no force : but 'tis of force if the recognizance 
remains in the place, called the Treasury, where the archives of the 
kingdom are preserved : the reason is, that no man may be troubled 
twice for one cause. Such writ oi scire facicu upon the said recogni- 
zance cannot issue out of the Treasury, but it may out of the 
Chancery. Nenio debet bis puniri pro una causa* 



[ page 63. ] 

13 R. 2. 
Fitz. Counter- 
plea de Re- 
ceipt, 71. 
18 E. 4, 25. 
Dyer 341. 
Receipt, 
Counterplea 
de Receipt, 
Estoppel. 



Dyer 341. 
Co. Lit. 28 a. 



Dally no. 



CASE XIX. 

A WRIT of prcecipe quod reddat was sued by A. against B. the 
tenant of a fee limited to him and his heirs bom of the body of his 
wife ; after the death of the wife without issue, he has only an estate 
for life, with this privilege, that he cannot be sued for committing 
waste in the lands. The tenant did not take the defence of the said 
cause, but made default after the first and second summons ; his 
donor, after he had entered and ousted the said tenant out of the 
said lands before judgment given against the said tenant (although he 
the donor now has not the reversion but the possession) prays to be 
received to defend his right, and alleges that the reversion of the 
said land belongs to him; and he is received, although the de- 
mandant alleges that the said donor has not now the reversion, 
being in possession by his ouster of the said tenant as aforesaid : 
this allegation does not lie in the mouth of the demandant ; because 
the tenant on the day of suing the writ was tenant of the land, and 
the said donor was at the same time seised of a reversion expectant 
upon the determination of the tenant's estate, and the demandant's 
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writ is still pending against the tenant, and he demands the land Case XIX. 
against him as tenant The law is the same in the like case where, 
pending the writ, the tenant for life surrenders his estates to his ^ * ^' ^^' 
lessor ; and in all cases where the donor or lessor had the reversion 
on the day when the original writ was purchased. This was adjudged 
by all the judges of England. The statute of 13 R. 2, ch. 17, pro- 
vides that the donor or lessor shall be received to defend his right in 
all cases where the tenant for life makes a feigned or improper 
defence, and the demandant shall reply against the defence of each 
of them, and so they shall proceed to judgment If the tenant in the 
principal case had appeared and prayed aid to defend his right, it 
would have been denied to him ; because he, who once had an in- 
heritance in the said lands, has in his hands all the muniments con- Co. Lit. 27 b. 
ceming them. Lex nil facit frmtra. 

CASE XX. 

A FINE was levied of the manor of Dale by the prior of B. to the 2 R. 2, Aid le 
prior of C, the prior of C. sued out a scire facias upon this fine, to p^J* ^^ 
have execution thereof, against the said prior of B. The prior of B. 35 H. 6, 55. 
pleads in bar of the said execution, that the prior of C. and his con- 4 H. 6, 10. 
vent released the said execution to the said prior of B. which release 22 E. 3, 40. 
the said prior of B. proffers in Court, issue is joined upon the release; 22 H. 6, 17. 
and after issue joined the prior of B. shews the Court, that the prior ^^^^^ * ^^°" 
of B. holds the said manor from the king in frankalmoigne, and prays 
the aid of our lord the king. But it was adjudged by all the judges, 
that because issue was joined before aid was prayed, and also because [ page 64. ] 
in this case no damage can happen to the king, that aid must not be 
granted. The same is the law in an action of trespass ; by all the 
judges of England : but the king's aid is granted in an ejectione firmcR^ 10 h. 6, 27. 
where it appears that the reversion of the land in question belongs to 
the king. 

In an action of trespass between subjects after issue joined, if there 
be cause, aid is granted for the defendant, but never for the plaintiff. 6 E. 4, 2, Aid 
In a writ of replevin where the avowry is for a real seivice, aid is ^^ ^^y- 
granted to the plaintiff before issue joined \ where the suit is for a 
trespass done in lands, aid is not granted before issue joined ; but 
aid of the king shall not in any case be granted after issue joined, 5 e. 4, i. 
because the king ought not to relie upon the defence made by 7 l^- 4» S- 
another. ^\^%k 

CASE XXI. 30,31,42,71. 

Omnia quce movent ad mortem sunt deodanda. 

In a great vein of lead, part of the earth fell upon a miner and killed 12 R. 2. 

him ; only that parcel, and not the whole vein, was forfeited for a ^*^'- ^®^'^**" 

uie, 20. 
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Case XXI. 

Stamf. 20. 
Corone, deo- 
dand, patent, 
Scire faciaSy 
prerogative, 
by all the 
judges. 
II Co. 66, 
Magdalen 
College Case. 
F. N. B. 221. 
21 £. 3, 46. 
43 Ass. pi. 19. 



deodand (x). This case as here stated appears by an inquisition 
returned into chancery ; the king by his letters patents granted the 
said vein to J. S., the Lord Chancellor of England, on the prayer of 
the owner of the said vein, called in the said J. S. by a scire facias in 
the king's name, and by the prerogative law caused the said letters 
patents to be revoked, because they were obtained surreptitiously, 
and in deceipt of the king. The like reason and the same is the law, 
where the tenant who holds his land of a mesne lord between the 
king and him, grants his land to the king by deed inroUed ; the said 
grant made to our lord the king extinguishes all tenures from any 
other lord, because the king can hold from no man : if such grant be 
made to our lord the king by fraud, that the king may grant the said 
land to the abbot of Dale and his successors ; and the king by letters 
patents grants the said land to the abbot and his successors ; this last 
grant is voidable as aforesaid, and revocable by scire facias in the 
king's name. He that holds of a mesne lord is attainted of high 
treason, if the king grants his forfeited lands to another in fee, the 
king is in justice bound to revive by his grant the tenure from the 
mesne lord : if it be not so done, the rent of the said mesne lord, 
which is over and above the rent due to our lord the king for the 
said lands, is of common right to be levied by the distress of the said 
mesne lord. No land can be granted to any body politick without 
the king's licence, and the licence of the mesne lords, under the 
penalty of the forfeiture of siich land to the mesne lord of whom it is 
holden. 7 E. 4, ch. 5. Sir John Molin's case, 6 Co. 5. Stamford's 
Praer. 75. Rex quod injustum facere non potesi. 



[ page 65. ] 

21 R. 2. 

Fitz. Joinder 
in Action, 3. 
Post. 332. 



Forfeiture, 
Baron and 
Feme. 



CASE XXII. 

A. IS bound by a written obligation in 100/. to the king and his 
customers, the king and the customers, if the 100/. be not paid, ought 
to bring their action upon the said obligation, jointly, in the name of 
the king and the customers. By all the Justices in the exchequer. 

Secta quce serif to nititur^ a serif to variare non debet. 

A. makes an obligation for 100/. to two persons, one of them is 
outlawed \ this obligation belongs only to the king, because the out- 
lawed person without the other obligee might have released the obli- 
gation. The king and a subject may join in suing a quare imfedii; 
so they may in founding a college, or almshouse ; but the king only 
shall be reputed the founder. A wife kills her husband, tlie husband's 
goods are forfeited. An husband and wife are joint-tenants for a term 
of years ; the husband is felo de se^ or suppose the wife be, the said 



(j) The forfeiture of deodands was abolished in 1846 by the slat. 9 & 10 
Vict. c. 62. 
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term is forfeited. The husband has a term for years, so has the wife ; Case XXII. 
the forfeiture of the husband forfeits his own and his wife^s term. The 
same law as to the forfeiture of the wife concerning her term : but 
where there are two other joint-tenants, one of them can only forfeit 
his moiety. Vir 6f uxor censentur una persona, 

CASE XXIII. 

A. SUES an action of trepass in the common pleas against B. for a 8 R. 2. 
trepass done at Dale in the county of Norfolk : B. pleads that the ^1^- *^^^''" 
said action ought not to be maintained against him, because the plain- ' 

tiff is his villain ; the plaintiff replies, that he is a freeman and not Chancery, 
the defendant's villain : issue is joined upon this, and a writ of venire ^ommon Ley, 
facias directed to the sheriff of Norfolk, in order to try this issue. B. 
suggests in the court of chancery, that the sheriff of the said county 
was an arbitrator for the plaintiff in an award concerning the said 
cause; and thereupon B. obtains a supersedeas to the said sheriff, 
commanding him to desist from the execution of the said writ of 
venire facias. It was adjudged by all the judges of England, that the 
sheriff is bound to execute the venire facias notwithstanding the 
supersedeas. When two contradictory writs are delivered to the sheriff 
in one cause, one at the common law, the other issuing out of the 
court of chancery, the sheriff ought to execute the writ at the common 
law, which is fixed and invariable ; and not the other which has 
issued only * at the discretion of an upright man. The common law ♦ Adarbi- 
is the subject's inheritance. If in the cause in dispute, the sheriff '7*'.^^'" . 
was arbitrator for the plaintiff or defendant, it is a principal challenge '* 
to quash the array returned by the sheriff to try the issue joined in 3 h, ^^^ 
the said cause. 

Juratores d^eut esse vicini^ sufficientes^ minime suspecti, 

CASE XXIV. [ page 66. ] 

• 

The king's protection containing this cause {quod defendens pfofec- 2 R. 2, 125. 
turus est versus Scotianiy moraturus super defensionem castri de Carlisle) Pro*«ct»oni 
is not good to save the default of a defendant in a suit; because Co. Lit. 130b. 
Carlisle is within the kingdom of England. By all the justices of 
England. The king, in his kingdom, is presumed to be sufficiently 
defended with arms, and every subject is bound to aid the king to 
subdue his enemies and rebels. 

* The register of writs is, that a protection is good with this cause, • Reg. 22 b. 
quia in exercitu profecturus pro servitio regio versus Scotiam ; and is ^' N. B. 28. 
also good, for the defence of Calice, or of any part of France subdued 
by the English : but it is not good for Wales or Ireland, because they 
are in the peaceable possession of our lord the king. Scutage, that 
is, servicium scuti^ is a sum of money assessed in parliament to be See 12 C. 2, 

ch. 24. 
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Case XXIV. levied upon every tenant by knight's-service, who did not go by him- 
self or by another, with the king in his army against the Scots. At 
this day, this tax or service is not of force because of the union of 
the two kingdoms of England and Scotland, in the person of king 
James [the ist.] the undoubted heir of the said two kingdoms. For 
Protections, see 6 R. 2, Protec in Fitz, 46, 11 H. 4, 7. 7 H. 4, 14. 
7 E. 4, 27. 19 H. 6, 35. Co. Lit 130, b. 

Vigilia regis omnium domos custodit. 



13 R. 2. 
Fitz. Ac- 
compt, 51. 

14 H. 4, I. 
42 Ass. pi. II. 
Dyer 146. 
Accompt, 
barre, fait, 
averment. 

• Altered by 
4 Anne, ch. 
16. 



CASE XXV. 

Account was brought by a lord against his bailiff; he pleaded, 
that he never was his bailiff, and it is found against him ; the bailiff 
was awarded to account, and auditors are assigned ; the plea of pay- 
ment of part to the plaintiff, and of part to B. by the plaintiffs order, 
are good pleas before auditors without any deed, for the award is 
only an interlocutory rule, and not as a judgment Upon a scire 
facias to execute a judgment in debt or trespass, a plea of payment 
or satisfaction, without a deed, is* not a bar. Neither a record, 
nor a deed shall be avoided by parol averment 

The first judgment is, that he shall account If the first judgment 
shall finish the whole, it is in vain to assign auditors to audit the 
account, and after pleas are pleaded before them, not to try those 
pleas, Naturale est quidlibet dissolvi eo modo quo ligatur. 



[ page 67. ] 



CASE XXVI. 



If the plaintiff prevailed in a writ of ejectione firmce in the time of 
R. 2, he recovered only damages, and not the possession of the land : 



6 R. 2. 

Ejectionc 

F N.'b. 220. but in 14 H. 7, the judges of that time adjudged (which is the law 
Ve. N.B.I 23. at this day), that if the plaintiff prevails in such action, he shall 

recover the possession of the land^ if his term be not expired ; if it 
be elapsed, he shall recover damages. 

Where two persons were contesting the title of land at law, the law 
suffered the possession to be changed twice, and no oftener ; that is> 
once by a real action (/), as an assise of novel disseisin, or other real 
action, as the case required, and once more by a writ of right, and 
after the determination of the suit in the writ of right, by duel or the 
grand assise ; he that prevailed enjoyed quiet possession ever after- 



Daily 31, pi. 
II. 



(/) Real actions which concerned real 
property only after becoming generally 
disused on account of the great nicety 
required in their management, and the 
inconvenient length of their process, 
were abolished by the statute 3 & 4 
Will. IV. c. 27, s. 36. The Grand 



Assize was a peculiar species of trial 
by jury, introduced in the time of 
Henry II., giving the tenant or de- 
fendant in a writ of right the alternative 
of a trial by battle or by his peers. It 
was abolished by 3 & 4 Will. IV. c. 42, 
s. 13. 
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wards. But now the plaintiff recovers possession in a writ oiejeciione Case XXVI. 
firmcSy the defendant afterwards recovers the same land in another 
ejectione fimuBy against the first plaintiff, the plaintiff a third time, the 
defendant a fourth time, and so in infinitum. Which deviation from 
the common law, is very inconvenient, and ought to be reformed, 
and a law made, that a recovery in an ejectione fimia of the same land 
between the same parties, should be as a recovery in an assise, and 
that a writ of right, and no other writ, should afterwards be allowed 
in such a case. Expedit Reipuhlicm ut sit finis litium, 

CASE XXVII. 

In trespass, the defendant pleaded an award made at Dale, between 12 R. 2. 

the parties by J. S. Issue was joined upon the said plea, and a g^' & 5 

venire facias^ for a jury of Dale ; the jurors give a verdict for the Anne, c 16. 

plaintiff, that no award was made, the plaintiff obtained judgment : That F|Wiirif'j 

the defendant sues a writ of attaint out of Sale against the jurors ; Courts at 

this is ill : by all the justices ; for it ought to be out of the Vill where ^"?"; *J!ii° 

the writ of venire facias in the action of trespass was obtained. of the county, 

except in 

CASE xxviii. ^"^^^"y* ^^• 

Upon a writ oi venire facias, directed to the sheriff to return a jury 22 R. 2. 
to try an issue, the sheriff issued his precept to the bailiff of the lei^e 177. 
liberty where the cause b^an, to impanel a jury, and return it to furata, venire 
him ; the bailiff of the liberty answers, that there are only two suffi- ^^*^' ^^^ 
cient jurors to be found in his bailiwick ; and he returns their names See 4 & 5 
to the sheriff, and the sheriff, without a writ of non omittas^ put four [ page 68. ] 
and twenty good and lawful men on the said jury, and certified to Anne, c 16. 
the court, the jury so impanelled ; and this was held, well ; by the ^he^omts at 
justices of both benches. Westm, to be 

Frustra fit per plura, quod per pandora fieri poUst. ^e'coum^f ^^ 

When, by the default of jurors, or by challenges, it happens that a except, 6-f. 
full jury does not appear, and the plaintiff suggests to the court, that \^^ ^* ^' 
within the hundred where the writ is sued, all the tenants, except Trial 
two, are tenants to the defendant, and the plaintiff prayed that decern 
tales may be added from the next hundred; this suggestion was 
tried by two of the jurors who appeared, who reported to the court, 
that the tenants of the hundred named in the writ, were sufficient to 
make a jiuy, besides the tenants of the defendant Thereupon decern 
tcUes were awarded out of the hundred named in the writ 

CASE XXIX. 

In a writ of trespass de ciauso fracto^ the jury found damages, the 3 H. 4, 4. 
judges can neither increase nor abridge them ; so it is where there ^^ 5* ^ i* 
is a writ to inquire of damages in trespass, 27 H. 8, 2. So it is in an 
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Case XXIX. action on the case for slander, where the jury taxes damages ; so in 

~ ~~ an assise : but it is otherwise upon a writ of enquiry of damages in 

8 H. 4, 17, by J - , , . . '^^ , . ^ \ . 

all the judges ^^»^t, mayhem, detinue, covenant, battery ; the court may mcrease 

o{Enpand, or diminish the * damages assessed by the jury. 9 H. 6, 2. 19 H. 
judges.**^^' 6, 10. II H. 4, 10, 61, Dyer 105. 14 H. 4, Recordare. 13 E. 3. 
Fr. costs. Fitz. damage, 28. 41 £. 3, 19. Juratores sunt judices facH. 

CASE XXX. 

II H. 4, 31. In debt. The defendant pleads a release, the plaintiff denies it ; 

9 ^^5» '3- upon a trial to be had by the jury, the defendant makes default, he 
by the judges shall be condemned without a verdict : it is otherwise if duresse be 
inthefexche- pleaded. Where the defendant in trespass pleads a release, and 
Ddkult "hi-^' makes default at the trial, yet the jury shall be charged, and give a 
quest. verdict. Upon an issue, whether payment was made or not, the 

inquest shall be taken, although the defendant makes default i H. 
I Salk, 217. 7> 2. 15 E. 4, 25. In an appeal of rape, the defendant pleaded 
not guilty, he was let go by mainprize (1/), and made default at the 
day of trial ; an inquest shall not be taken by default, in faoorem 
vita; but a cafias shall issue, and an alias zndpiuries^ and an exigent. 
16 Ass. pi. 13, Qui tacet consentire videtur. 

[ page 69. ] CASE XXXI. 

I Lev. 142. A Prcuipe quod reddat is brought against a tenant, he vouches ; 

8 H. 4, 4. judgment is given for the demandant against the tenant, and for the 
3 Cr. 225. tenant against the vouchee : they may have several writs of error 

upon this judgment; the vouchee may assign error between the 
demandant and the tenant; but the tenant cannot assign error 
between the demandant and vouchee. The vouchee may have 
prejudice by this error; but not so the tenant, because he has 
recovered in value : if the tenant reverses the judgment, the vouchee 
shall have a scire facias to restore the value : if the vouchee prevails 
by means of the writ of error brought by the vouchee, the tenant 
shall be restored. So where an erroneous recovery is had against 
tenant for life, he in the reversion and the tenant shall have several 

9 R. 2 cap, writs of error, and judgment for one of them, and execution thereof 
Error. g}^^^ revest their estates. Actio non datur non damnificcUo. 

Upon the king's demise, at common law, the demandant shall 
have a resummons, which is in lieu of an original ; it shall not be 
inrolled, but shall remain as an original with the custos brevium. 

(fi) One of the means which formerly mainpernors, for a prisoner's appear- 

existed of remedying the injury of false ance at a time and place specified, and 

imprisonment. The writ of mainprize to set him at large. It is now no longer 

was directed to the sheriff commanding in use. 
him to take sureties, usually called 
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A justice removed, and having a new patent, or not having one, Case XXXI. 

may certify a warrant of attorney taken by him being a justice ; and ~ ~ 

this is well; a warrant of attorney is sufficient, if enter'd before error^attor- 

judgment. An under-sheriff may be made by parol. A venire facias ney, trial, 

was returned by one who was not under-sheriff, the sheriff being * SoiSTvis- 

beyond sea ; it shall be tried by the examination of the sheriff, and count, 

not by the country. A tenant loses by default, where he was not ^°^* 

summoned, he may have a writ of deceit on this judgment, and a * ^^' PfJ ^ ^ 
writ of error at the same time. 



CASE XXXII. 

A WRIT of debt was sued against the executors of the testament of 
A- B. by C. D. upon an obligation of the said A. B. the executors 7 h. 4. 39. 
pleaded to the said action, that they fully administred omnia bona 5 Co. 43. 
dicti testatoris qua ipst habuerunt die impetrationis brevis pradicti; 2 Cro. 377. ' 
upon this plea issue was taken, and the jury found for the plaintiff I^er 2 Eliz. 
and judgment was given thereupon. The plea was bad, because it spirry's Case 
ought to say further, quce habuerunt die impetrationis dicti brevis aut 5 Co. 61. 
unquampostea ; if the jury had found for the executor, and judgment £• ^* ^'J^\ 
had been given thereupon, it had been a wrong judgment according pleading, jeo-' 
to the common law, and might be revoked and annulled by writ of ""^^ 
error. 

In the joining of issue the common law requires, ist, a plea 
sufficient in law. 2dly, a traverse in contradictory terms ; otherwise 
the verdict of the jury is of no force. In parliament, 32 H. 8, cap. 30, 
it was enacted, that if issue be joined, and the jury find for the [ page 70. ] 
plaintiff or defendant, judgment shall be given for the plaintiff or 
defendant accordingly, and shall not be reversible by writ of error 
for the fault of counsel or attorney. 

Although the words of the said statute are in favour of the defen- 
dant as well as of the plaintiff; yet where the reason of the law 
differs from the letter of the law, the judges follow and ought to follow 
the intention of the legislature : thus in an action of debt brought 
upon an obligation, the defendant pleads payment at the day and i Lev. 32. 
place mentioned in the obligation ; issue is joined thereupon, and 2 Cr. 377. 
the jurors find for the plaintiff; he shall have judgment; but the 
defendant shall not have judgment if they find for him, for the pay- 
ment pleaded is not * sufficient without a deed of release. ♦ Altered per 

An obligation is not made void but by a release ; for naturale est ^^ S Ann; 
quidlibet dissolvi eo modo quo ligatur. A record by a record, a deed Dy * 25 * 
by a deed ; and a parol prombe or agreement is dissolved by parol, 6 Co. 45 a. 
and an Act of Parliament by an Act of Parliament. This reason 
and this rule of law are always of force in the common law. 

If the plamtiff recovers by judgment upon an obligation, he cannot 
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Case XXXII. maintain another action on the same obligation as long as the said 
judgment remains in force, quia transiii in rem judicatam. In trespass, 
debt, and other personal actions, the issue joined in the Court of 
Common Pleas (otherwise called the Common Bench) is always 
recited in the writ of venire fadas^ which goes out for the trial of that 
issue ; which recital is good, if it agrees in substance with the issue, 
although it differs from it in words ; as if an executor in an action of 
debt brought against him, pleads that he fully administered all the 
goods which the testator had at the time of his death, and the venire 
facias recites, which the executor had after the death of the testator, 
this is sufficient 

Non differunt qucR concordant re^ tanutsi non inverbis iisdem. 

If an obligation be denied, and issue joined thereupon, and the 
jury find the obligation to be foiged, and judgment is given thereon ; 
the deed shall not be cancelled; because the defendant may, if he 
will, sue a writ of error; or a writ of attaint (if he has cause) to 
reverse the said judgment. 

If a debt or any other matter in suit be not denied by the plea of 
the defendant, but he endeavours to elude the action by an insufficient 
plea : If the jurors find for the plaintiff, the plaintiff shall have judg- 
ment ; but not vice versd if they find for the defendant, because the 
matter in suit is not fully and sufficiently denied, but is in some 
measure confessed by an insufficient plea. 



6 Co. 45 a. 



[ page 71. 1 

3 H. 4. 9» 
Error, Br. 
Return del 
Viscount As- 
sixe, tenant 
pur vie. 
yigUantibus 
6* non, &*c. 



21 H. 6, 29. 



CASE XXXIII. 

An assise was brought against tenant for life of three acres of land 
in three vills, two of which were in a franchise, and one in the guild- 
able [or county] ; non disseisivit is pleaded ; the sheriff returns all the 
recognitors out of the franchise ; whereas he ought to return some 
firom the guildable, and some from the franchise ; the plaintiff has 
judgment against tenant for life, the tenant for life dies, he in rever- 
sion brings a writ of error, and assigns this trial for error; judgment 
was affirmed ; for the tenant for life having admitted it a good trial 
without any challenge, it is not error. Where a writ is only abate- 
able, as by entry into the land pending the writ, or taking husband, 
or a dignity, or a partial array returned, or resceit, or aid, or an essoin 
denied, where they ought to be granted ; these are not assignable for 
error, if they be not pleaded, and entered of record and disallowed, 
or a bill of exception made of them, and sealed by the justices 
according to West 2, cap. 3, or where the justices disallow evidence 
at any trial, if a bill thereof be not sealed : it is otherwise where a 
writ abates in facto ^ as by death, this is error. 
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CASE XXXIV. 

An erroneous judgment is given in Chester, a writ of error is 6 H. 4, 9. 
brought out of the chancery at Westm. to reverse this judgment, and ^y^' 32<^34S» 
shall be directed camerario Cestria^ sive ejus locum ienenti^ returnable ter, gales. 
in the King's Bench, three months after the delivery of it : the tenants 
there called judicatores terrarum have a month after the delivery of 
the writ of error there, to consider of the judgment and to reform it, 
if they see cause; if they do not reverse it, and the judgment is 
found erroneous upon this writ of error in the King's Bench, as 
aforesaid ; they forfeit 100/. to the king by the custom there, to be 
levied upon them ; this affirmance or reversal of the said judgment 
extends only to errors upon the record, and not to errors in facto : if 
they disaffirm or affirm the judgment, another special writ of error 
may be brought upon this in the King's Bench, if the party will. 
Often adjudged. Dyer, 345. 

An erroneous judgment given in the Cinque Ports shall be 
examined before the warden of the Cinque Ports at Shepway in 
Kent ; and if the mayor and jurats there have given an erroneous 
judgment they shall be fined. In Wales, at the great sessions there, 
a writ of error lies for personal actions to the council established in 
the marches of Wales ; and if they give an erroneous judgment it is 
final ; and no writ of error lies, for the Act of Parliament of the 34 
H. 8, cap. 26, ordains this writ of error to the council there ; and 
since this Act, no writ of error has been granted of such erroneous 
judgment given by the council there. Upon errors in real or mixed 
actions in Wales, a writ of error lies into the King's Bench. 

Fiat prout fieri consuevit^ nihil temere novandum. 

CASE XXXV. [page 72.] 

A TENANT by knight's service in capite of the king, being tenant by 2 H. 4, 23. 

knight's service of divers other lords, having a wife, made a feoffinent 21 E, 3 «^^* 

with warranty of part of them, and dies, his heir within age, and in 9 Co. 15, &c. 

ward to the king ; the wife brings dower against the feoffee ; who ^edingfield's 

vouches the heir in ward to the king, and the other lords : this is ill, Dower, 

for the other lords ; for the wardship in the king suspends their voucher, pre- 

seigniorles ; which voucher being amended, the justices delayed their J^^f* 
proceedings till a procedendo in loquela came to them out of the 

chancery, which delay put the plea without a day ; when the proce- St. 4 E. i, c. 

dendi in loquela came in this case of dower, the judges gave judgment J^ c ^**ra" 

for the demandant against the feoffee, although there were these 24, takes 

words in this procedendo^ quod ad judicium rege inconsulto non proce- ^^^Y ^">gl*t' 

datur ; and this was done because it was in a case of* dower ; and ♦ 9 Co. 16 U 
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Case XXXV. the feoffee expectet warrantiam suam usque adplenam (Btatem hceredis; 
and then he shall recover in value against the heir. 

By all the Justices in the Exchequer-Chamber. 

CASE XXXVI. 

2 H. 4, 10^ An escheator seises the land of a prior alien without cause, the 

petition. Yxng commits this land to A. The prior in this case has no remedy 

* ' but by a petition of right, and the petition being endorsed by the 

king (let right be done) and sent into the chancery ; a scire facias 
shall be awarded against the committee, and upon this the prior 
shall have restitution. A traverse does not lie, for no office is found ; 
and an assise does not lie upon the statute of the i H. 4, cap. 8, for 
this statute provides an assise against the king's patentee, who by his 
patent has the land to his own use ; but in this case the king has it, 
and no freehold is passed to the committee. 

By the Justices of both Benches. 

CASE XXXVII. 

4 Co. 43 b. There cannot be an accessary without a principal, and the 
s^f* 6^ principal ought to be attainted before the accessary be arraigned 
principal and upon an indictment against him as accessary ; for it does not clearly 
accessary, ap- appear, that there is an accessary, if the principal be not attainted ; 
?^t. I, cap. it IS not possible that there should be an accessary either before or 
14, by all the after the fact without a principal. When an appeal is brought before 
Q^Co^^^iiga ^^ coroner no exigent shall be awarded against the accessary before 
10 Co. 70 b. the attainder of the principal, for the appeal makes an express dis- 
^ovM^zxtz^k tinction of principal and accessary; but where an appeal is by writ 

'of appeal, it is not so ; there is no such distinction made in the writ; 
and an exigent may be awarded against them both upon their 
default ; and if they appear, one jury may pass upon them both ; but 
the principal ought to be first attainted before the arraignment of the 
accessary. 

8 H. 5, 6. If the accessary be arraigned erroneously and acquitted, before the 
Stom^'dV attainder of the principal, he shall not afterwards be questioned for 

9 Co. 68 b. his life ; autetfaits acquit is a good plea in this case. Error in the 

5 Co. Ill a. attainder of the principal will not avail the accessary, because he is 

no party to that record. 

[ page 73. ] CASE XXXVIII. 

2 H. 4, 7. A. AN husband seised of land, held of the king by knight's ser- 

6 H. 4, 7. yice, dies, his heir within age, and in ward to the king ; the king, by 
Br. Cases, 372. patent, grants to the widow of A. the wardship of the body and land 
Plowden 417. of the heir during his minority ; this patent suspends the widow's 
cSe!^"^^^ * dower, during the nonage, for her dower and such a patent are incon- 
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sistent So it is when after the death of the husband, thts heir Case 

makes a lease for years of the land to the wife ; during this lease, XXXVIII. 

her dower is suspended ; but not if she has taken another husband, x)2Liiy 52, pi. 

and during the coverture, the heir of the first husband makes such 26. 

lease for years to the wife ; and the second husband dies ; in this menTand^us- 

case, if she waives the lease, her dower is not suspended. A. seised pension. By 

of land in fee, makes a lease for years rendring rent, and takes wife ; *^^ ^^^ judges. 

after the death of A. the wife shall have judgment to have the third 

part of this land for her dower, and shall have a third part of the 

rent ; but ussabit execuHo for the possession of the land during the 

lease. A woman has a lease for years, she takes an husband, who is Hob. 3. 

seised of the reversion in fee ; die lease may survive to the woman. 

An husband has a lease for years, and the wife purchases the fee, or 

the wife before marriage has the reversion; this extinguishes the 

lease : but not so, if the fee descends to the wife after marriage. 

Cro. 4. Jac 275. 

Volenti nonfit injuria, 

Quilibet potest renunciare juri pro se introducto. 

CASE XXXIX. 

The trial of a peer of the realm for treason or felony is by i H. 4, i. 

indictment, and upon this indictment he shall be arraigned before the i^.^* ^' '• 

Constable of England or the High Steward ; and he shall be tried appeal.^ "' 

by his peers upon their honours, not upon their oaths. There * must Co. Lit. 156 b, 

be 12 peers at least ; and the lowest peer shall give his verdict first, ^^q' 30 b. 

and so seriatim. By all the Judges of England. 2 Inst. tit. 

Treason. 

If an appeal be brought against a peer for the death of a man, or * See 7 Gul. 
any other felony ; his trial shall be by knights and gentlemen. ^xv^ ^^d* 

of Parliament 
CASE XL. m^cd!'""'" 

A HAS judgment against B. in the Common Pleas, in a writ of 9 Co. 30 b. 
annuity ; which judgment is erroneous ; A. brings a scire facias upon V^* ^ ^ 
this judgment, and has judgment in the scire facias ; B. brings a writ errofT^r' 
of error in the King's Bench upon the judgment given in the scire 
facias (not upon the judgment given in the writ of annuity), and 
assigns the error which is in the record of the writ of annuity : the 
King's Bench gives judgment for the defendant in the writ of error, 
which is brought upon the judgment in the scire facias \ for the judg- 
ment in the annuity being in force, shall be taken to be without 
error, until it be reversed : and therefore the King's Bench affirmed 
the Judgment upon the scire facias aforesaid. 

But if after these two judgments in the Common Pleas and the [ page 74. ] 
judgment in the King's Bench, a writ of error be brought upon the 
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Case XL. 



2 Vent. 261. 
Har. 62, 140. 
Carth. I, 2, 

136. 

3 Lev. 396, 

397. 

I Sid. 236. 



3 Cr. 636. 
Yel. 71. 



Har. 100. 

1 Keb. 327. 
Carth. 205. 
Latch. 212. 

2 Keb. 603. 
I Sid. 188. 



10 H. 4. 
Fitz. Tra- 
verse, 27. 
6 H. 4, 7. 
F. N. B. 149. 
39 Ass. pi. 18. 
Br. Cases, 
219. 
Dower 
equity, resti- 
tution, peti- 
tion. 



judgment in the annuity, and it is found erroneous and reversed ; 
this reversal shall reverse the two judgments in the Common Pleas, 
and the judgment which Was in the King's Bench for the defendant 
in error, upon the judgment in the Common Pl^as upon the scire 
fadas j for the principal judgment in the annuity being reversed, all 
that depends upon it falls to the ground ; sublatofundamento cadit 
opus. The judges in the King's Bench, by reversing this judgment 
in annuity, ex obliquo reverse the said judgment in the Common 
Pleas upon the scire facias^ and also their own judgment in error upon 
the said scire facias, 

Multa conceduntur ex obliquOy quce non conceduntur ex directo. 

Where a writ of error is brought upon a judgment in annuity in 
the Common Pleas, that Court cannot proceed upon a scire facias to 
execute this judgment, 10 H, 6, 6. 17 E. 3, Fitz. Quart incum- 
bravity Doctor Druries, 8 Co. 142. But where a judgment i» given 
in debt, and the record is removed by error ; yet before reversal, an 
original writ of debt lies upon this record, 4 H. 6, 31. Dyer 32. In 
trespass after judgment by default, a writ is awarded to enquire of 
damages, before the return, of which error is brought ; yet this writ 
to enquire of damages, shall be executed, though issued after the 
writ of error was brought ; for in this case, the writ of error does not 
lie before the return of the writ of enquiry ; for, till then, no perfect 
judgment is given, by which the defendant may be damaged ; it is 
otherwise in executione firmce, or a writ of dower, and a writ to 
enquire of damages awarded ; for the land and dower are recovered 
by the first judgments. Every judgment ought to stand in force until 
it be reversed by error, attaint or certificate of assise. West. 2 ch. 5. 
4 H. 4, ch. 31, Doctor and Student, 2 Dialogue, quomodo quid consti- 
tuitur^ eodem modo dissolvitur\ a record by a record, writing by writ- 
ing, parliament by parliament, parol by parol. 

CASE XLL 

A. SEISED of three manors in fee, commits an offence, for which 
the king seises these three manors, but the offence is such as does 
not destroy the wife's dower ; the king grants these three manors to 
B.'in fee, to hold of him by knight's service in capite, B. dies, his 
heir under age, this is found by office ; the king grants to the said 
woman 1000/. during her life, out of the petty customs of London, 
afterwards the king, in consideration of the surrender of this patent 
to him by the said woman, grants to her the wardship of the said 
three manors during the minority of the said heir ; afterwards the 
parliament ordains, that she shall have the third part of those three 
manors for her dower, as of right she ought to have : resolved upon 
her petition of right, by all the Judges of England, that she shall 
have the third part of the said loooi, per an, ut supra^ during her 
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life ; for now she has not the three manors from the king, but she 
has the third part of them for her dower, and not from the king, 
and therefore she ought to have the third part of the said looo/. with 
her dower. 

Rex quod est injustum facere non potest. 

The petty customs are the customs which merchant-strangers pay 
more than the natural subjects, by an ordinance in the time of E. i, that 
is, 35. 4^/. more than the antient customs. The antient customs are 
for wool, woolfels and leather : for a sack of wool 13J, 4^., for 300 
woolfels 13J. 4</,, for a last of leather 13^. 4//., these customs are for 
goods exported and imported. Besides these customs, the king may 
impose more, and may do it by the common law, as appears by the 
precedents of the exchequer, and by the reason of the custom, and 
by the usage of every state, and for the ballancing of trade {v\ 
Mines of gold and silver in the land of every subject, are given to the 
king, to advance the royalty for the publick good. Nummus est nervus 
belli 6* omamentum pads. Many statutes have been made since the 
time of K. E. i, by which customs are altered and* increased. 27 
E. 3. ch. f, I El. I Jac. ch. 33, see title Customs in the Statutes. 

CASE XLII. 

In case of a principal and accessary in murder, the principal is 
attainted upon an indictment at the suit of the king, and outlawed 
thereupon ; this attainder will not serve in an appeal to arraign the 
accessary ; the principal ought to be attainted upon an appeal before 
the accessary shall be arraigned upon an appeal. An attainder, at 
the king's suit, at common law did not bar an appeal, if it was brought 
before the attainder ; but if brought after the attainder it was other- 
wise : but now by the stat. H. 7, ch. i, neither an attainder nor 
acquittal at the suit of the king bars an appeal for murder, if clergy 
be not had. Other felonies remain at the common law. At this 
day an appeal suspends the proceedings for nmrder at the suit of the 
kmg, till the appeal is determined. 



Case XLI. 



Customs and 
imposts. 
i£l. 
Dyer 165. 

[ page 75- ] 

Sir John 
Davies*s Re- 
ports. 

Bate*s Case. 
4 Jac. in Scac. 



♦ The Stat- 
utes concern- 
ing the rev- 
enue are too 
numerous to 
be taken no- 
tice of here. 

7 H. 4, 36. 
13 H. 4, 8. 

3 H. 7, ch. I. 
Br. Appeal, 
12. 

Dyer 296. 
Stamf. 107. 
Kely 92, 94. 
Carth. 18. 

4 Co. 49 a 
Cont. Br. Ap- 
peal, 55. 

4 Co. 47 a. b. 
Kely, 104, 
107, 108. 



(v) "Note to Second and Third 
Editions. This doctrine has been ex- 
ploded ever since our Author's time ; 
and in his days caused unspeakable 
mischiefs to these kingdoms." The 
celebrated case of " Impositions" is that 
of "An Information against Bates ^ 
Mich. 4 Jac.y in the Exchequer," for 
refusing to pay impost. The argument 



for the Crown in that case is reported 
at great length in Lane's Exchequer 
Reports. Original Folio Ed. 1657, 
page 22 ; last edition, published by 
H. Sweet, Ixindon, 1884, ps^e 36, and 
see notes there. See also Howell's 
State Trials, vol. iL, p. 271, where the 
report of Lane is inserted verbatim and 
learnedly commented on. 
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3 H. 4, 2. 
28 H. 6, 9. 
Pleadings, 
judgment, 
double plea. 



CASE XLIII. 

There are two plaintiiTs iu an assise against A. A. pleads against 
one of them, that he was never seised, so that he might be disseised. 
This he pleads to the writ ; and pleads over that he was not disseised 
by A. A. pleads in bar against the other plaintiff; upon which, 
issue is joined, and both the issues are found against the plaintiffs, 
judgment given quod querentes nil capiant per breve. Upon this, 
error is brought, and the assignment of error is, that the judgment 
ought to be, that one of the plaintiffs aforesaid nil capiat by his writ, 
and that the other should be barred : judgment was affirmed, for the 
said words of the judgment, quod querentes nil capiant per breve suum 
relate to the subject matter ; &» judices non tenentur exprimere causam 
sententice sua. Double or treble pleas are allowable in an assise of 
novel disseisin, mordancestor, juris utrum^ attaint or certificate of 
assise, which have juries returnable on the first day before any plea 
pleaded ; for these are festina remedia : but double pleas are not 
allowable in other actions ; for there is an original writ, count, plea 
and issue, and upon this a venire facias^ &*c. and a trial. 



[ page 76. ] 

2 H. 4, 27. 

Appeal, prin- 
cipal, and 
accessary, 
estoppel. 



CASE XLIV. 

James Clifford found surety of the peace to the king by recog- 
nizance taken before certain justices of peace ; he breaks the peace ; 
the king sues 2, scire f ados against Clifford ; who joins issue upon the 
breach of the peace, which breach was murder, and the issue found 
against Clifford, and judgment given upon it : in an appeal of murder 
brought by the wife of the man that was slain, Clifford is not estopped 
to plead not guilty in this case ; for the judgment was only for a sum 
of money, upon the recognizance, and was not for his life; and if 
there were an accessary in this case, the accessary should not be 
arraigned upon the said judgment There ought to be a judgment 
in an appeal, or upon an indictment of felony, before the accessary 
shall be tried. Where there are two principals, the attainder of one 
of them gives a sufficient foundation to arraign the accessary. 

By the Justices of both Benches. 

CASE XLV. 

The defendant in an assise pleads not attached by 15 days, this 
plea is properly triable by the examination of the sheriffs bailiff, if he 
be present; if he be absent it shall be tried by the assise, and the 
trial was so in the absence of the bailiff; and a judgment given upon 



9 Co. 31 b. 
9 H. 4, 1. 
13 R- 2. 

Examination, 

22. 

Error, trial. . . ,,••«. «• j • 

9 Co. 24, &v., It agamst the plaintiff, was affirmed m error. 
3^ ^- Quod est necessarium est liciium, 

Assisa estfestinum remedium. 
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CASE XLVI. ^^ ^^^^' 



A TENANT by grand serjeanty shall not pay a reasonable aid to u H. 4, 34. 
make the king's son a knight, nor to marry the king's daughter, nor p^i^^g 'g:? ^' 
escuage. If the heir of such tenant be of full age, he shall pay for ioH.6,pI. 11. 
relief one year's value of his land ; if he be within age, he shall be in ^^^^ ^^^^ 
ward for body and land. For West i, ch. 35, mentions aid only for Litti. lib. 2, 
lands held by knight's service, and in socage. c^* S- 

By all the Judges of England. ^^;^^ ^'" 

Wardship 

CASE XLVII. abolished by 

12C. 2, ch.24. 

The king gave to A. a manor in tail, to hold of the king by knight's Lord Ferrer's 
service ; A. dies, his heir within age ; after office found for this, and ?^* - . , 
other lands, the heir dies without suing any livery, having a son, who By all the 
afterwards becomes of full age ; the king continues in possession of judges in the 
this manor, and dies in possession, and his successor grants this [ P^^ 77- ] 
manor to B. in fee, the said son a year afterwards, after the death of Chancery. 
• his father, sues a mandamusy by which all this matter is found, and J*^-^**^ afg,"' 
returned into chancery : in this c^se a scire facias was awarded against issues! 
the patentee, and the patent was vacated, for it was gained by de- J**® ^onts, by 
ceiving the king; the king had only a wardship, and granted a fee. prejudice the 
In this case the heir in tail being of full age shall have his livery, but »ssue. This 
without the m^5//^ issues ; because the king had lawful possession: ^^inddent 
and the king in this case shall have the value of the marriage of both to the tenure, 
the father and son ; for they were both within age when they were in ?"? ^^^^ 
ward : and the statute of Westm. dcdonis doth not enable the son to the lord of the 
avoid the value of his father's marriage, although he be issue in tail ; ^'^^» ^"* "^^ 
for it runs with the seigniory ^ and is incident to the tenure. gd by 12 C. 2, 

ch. 24, along 
with knight's service on which it depended. 

CASE XLVIII. 

In a naiivo habendo(w\ the sheriif made no return, and upon this 11 H. 4, 49. 
a capias^ alias dr* pluries are awarded directed to the sheriff; upon ^^/,^^^^^''' 
the pluries the sheriff returns that he commanded the bailiff of the probanda, su- 
franchise who has made no return, and thus the sheriff excuses his P^sedeas, by 
contempt ; a non omittas is awarded, upon which the sheriff returns bo^il^Bench^es. 
that he cannot execute this writ, because a writ de libertate probanda F. N. B. 77, 
was delivered to him before the return of the nativo habendo; by ' £ ^ ^^ 

18. 
(w) An ancient writ which lay for a If, however, the villein had remained 
lord when his villein had run away in a town or ancient demesne lands for 
from him. It was directed to the the perioil of a year and a day without 
sheriff and commanded him to appre- having been claimed by his lord, he 
bend the villein and to restore him, could not be seized in either of such 
together with his goods, to the lord. places. 

G 2 
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CaseXLVIIl. which writ the plea of the naiivo hahendo is commanded to be ad- 

journed to the eire : the sheriff was amerced; the king's command 
ought to be obeyed, and the court was possessed of the cause by the 
said process, and the 25 E. 3, ch. 18, ordains, that as to seizing the 
villein the libertate probanda shall not supersede the nativo habendo. 
And this writ oi libertate probanda may be sued in the County Court, 
and is adjournable by the sheriff to the eire ; for probatio iibertatis 
non pertinet ad vicecomitem. And a libertate probanda may be made 
returnable in the common pleas ; and such writ is as good as if it 
had been adjourned to the eire. 

Actio quceiibet it sua via. 
Nullum crimen majus est inobedientia, 

CASE XLIX. 

II H. 4, 93. In an appeal of murder. Where the fact is committed in Essex, 

43 E. 3t i7i and the accessary before the fact is in another county, the appeal 

7 Co. I. Bui- sh^U ^ brought where the fact is committed, and the trial shall be 

war*sCase. by both counties where they can join; but where they could not 

Pnncipal and J^^^> ^^^ ^^^ ^^ ^^^ accessary failed at the common law : but now by 

accessary, in- the Statute of 2 R 6, ch. 24, the appeal shall be brought where the 

dictmcnL murder was committed, against the principal and accessary, although 

their crimes were committed in several counties. In an appeal of 

robbery or other felony, where the counties cannot join, the appeal 

against the accessary fails ; for the said statute does not extend to it. 

9 Co. 117 b. By this statute, in the case of an indictment, the accessary to any 

felony may be indicted in the county where he was accessary, 
although the principal committed the fact in another county. 

[ page 78. ] CASE L. 

2 H. 4, 9, Resolved in parliament, that by the law of the land, the pope's 

Pape. collector has no power to hold any court in this kingdom, nor to 

29 E. i,^e ^o^^ P^^^ ^^ anything whatsoever. J^ex in regno sua non habet parem. 

King's royalty This was a collector of peter-pence, which the pope had by a grant 

baroMg/of^ from King Inas, viz., a penny from every house that had a chimney 

England in it throughout this kingdom. Polydore Virgil was the last collector 

Yo^^^^i °^ peter-pence which the pope had in this kingdom ; and he departed 

Cawdrey^s this kingdom 27 H. 8. 

Case. 

S Co. I, Cardinal Woolsey in Praamunirt for holding a Legantine Court Coke 3 Inst, Prtut* 

munire, 

CASE LI. 

14 H. 7, 27. Detinue is brought against two executors for goods left in the 
39 E. 3' 5. possession of the testator ; one of them appears upon the distress, 
By the judges the Other makes default : he who appeared shsjl ai^swer without th^ 
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other, by the equity of the statute of 9 E. 3, ch. 3, which makes this Case LI. 

provision in debt against executors. Ubi eadem ratio esty ibi eadem 

lex, Executors by representation are the same person with the Benches. 

testator. 7 E. 4, 29. 

28 H. 6. 4. 
Responder, execution. See 30 C. 2, ch. 7, 4 & 5 W. & M. 4 & 5 Annse, ch. 16. To enlarge 
remedy against executors. 

CASE LIT. 

In an assise, upon a plea or evidence not allowed by the judges, n H. 4, 65. 
a bill of exception is made according to West 2, ch. 31, but it ^' N* ?.,?5' 
is not entered of record; the plaintiff has judgment; a writ of exception, 
error is brought upon this bill ; the defendant in the writ of error. West. 2, ch. 
who was plaintiff in the assise, and the plaintiff in the writ of error ^^* 
both confess, that this is the bill that was sealed : this is sufficient 
without awarding a scire facias to the judges according to the said 
statute cut cognoscendum vil dedicmdum factum^ for this would be in 
vain. By all the Justices. 

CASE LIII. 

There are two jointenants in fee, their land is seised into the king's 2 H. 4, 23. 
hands ; each of them may by himself sue a petition of right to the Jojnt.enants 
king : and if the king has granted this land ; upon a scire facias upon facias^ joinder 
such petition against the king's patentee ; the jointenancy of the i^ actions, 
plaintiffs is not a plea for the patentee. By all the Judges. 

This also seems to be the law m a monstrans de droit and a tra- 
verse; for they are not properly actions. An action does not lie 
against the king. But regularly jointenants ought to join in actions 
real and personal. 

CASE LIV. [page 79 ] 

If the mayor and aldermen, or bailiffs, or the head of any corpora- 2 H. 4, 19. 

tion, exempts any of the burgesses from contributing to any publick Exemption, 

tax, it is a great oppression ; for it tends to surcharge the others, custom, ordi- 

The mayor of Lincoln was fined and imprisoned for this offence, by nances. 
the counsel i.e. The opinion of all the Judges. 

It b a void custom that the mayor or head of any corporation, or See27£l.c.6. 

the common council may imprison any of their corporation, who do ^S^ pe^^^y 

not obey their ordinances. For such custom is against Magna &c.,forspar- 

Charta, c. 29, Clerk's case 5 Co. 64. ing jurors. 

CASE LV. 

The king cannot dispose of his crown by his testament, though it i H. 5. 

be under the great seal ; nor of the ports of the kingdom, nor of the ^*^o^*",o8. 

jewels of the crown ; nor of power to pardon treason or felony within 14 e. 3. 

this kingdom ; nor of power to make judges, justices of the peace, or ^*^* Corone, 

310. 
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CaseLV. 

Stamf. Prser. 

SO- 
2 E. 6. 

Br. Cases 393, 
419. 

30 H. 6, 
Grants, 30, 
testament. 
Dyer 108. 
Patents, pre- 
rogative. 

* I Annsc, 
sess. I, ch. 7, 
to restrain this 
power. 

t Del Terr. 

4 H. 5. 
Dally 107, pi. 

59. 

9 Co. 73 b. 

Fitz. Resceit, 

157. 
Mesne, re- 

sceit, baron 

and feme. 

4H. 5. 
32 E. I 
Fitz. Dower, 

121. 



[page 80. 

4H.5. 
Fitz, Protec- 
tion, 107. 
II E. 4, 7. 
21 H. 6. 
Protection, 
default, pro- 
cess, baron 
and feme. 
New Nat. br. 
179. 

Receipt. 
14 H. 6, 7. 
Co. Lit. 130b. 
At the sequa- 
tur the tenant 
cannot plead 
the release of 
the demand- 
ant, or the 
death of the 
voucher, or 
entry after the 



sheriffs; nor of the year, day, and waste of persons attainted of 
felony ; nor of such things which concern government in an high 
degree : of all these the king can neither make a grant nor a testa- 
ment. The king may grant goods and chattels by the word of his 
mouth ; he may grant the * lands which he has injure corona, by his 
letters patents, or by his will under the great seal By all the Judges. 

Qua coherent persotuR, a persona separari nequeuni, 
Salus populi suprema lex est. 

The power of justice and mercy belong to the king only, they 
belong only to the supreme power. The law of God, of nature, and 
off nations created kings : which law is not alterable by any creature, 

9 E. 4, 9. 

CASE LVI. 

A WRIT of mesne {x) is brought against husband and wife for 
acquittal due by the wife ; at the grand distress the husband makes 
default j in this case the wife shall be received to defend her right : 
for if in this case judgment passes against husband and wife, the 
wife's inheritance will be bound by it 

An husband cannot prejudice his wife as to her freehold and 
inheritance. A wife is intitled to dower of the lands of her first 
husband ; her second husband accepts for this dower less than her 
third part ; after the death of this second husband, she may waive 
it and have her full third part. The husband by his grant may 
dispose of the goods and chattels which his wife has in her own right, 
or as executrix. 

CASE LVII. 

A FORMEDON {y) is brought against husband and wife, they vouch 
A. the sheriff returns, quod A. non inventus est &» nihil habet, unde 
summoneri potest and the process was continued against A. by alias 
and pluries until the sequatur sub suo periculo issued ; the sheriff did 
not return the writ of sequatur at the day on which it was returnable ; 
at which day the husband cast a protection for himself, and the wife 
made default ; the protection was allowed in this case for both. In 
this case, the vouchee never being summoned, the tenants have a 
day in court ad audiendum judicium only, and no judgment shall be 
given in this case against the husband and wife because of the said 
protection : after the year and day (that is, after the protection is 
ended) a resummons shall issue against the husband and wife ; upon 
this resummons, the husband ought to save the said default, which 
the wife made when the protection was cast, otherwise the deman* 



{x) Abolished by sUt 3 & 4 WUl. IV. 
c 27, s. 36. 



(y) Abolished bystat. 3&4Will. IV. 
c. 27, s. 36. 
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dant shall have judgment at the day of the return of the sequatur sub Case LVII. 
sua pericuh. * No judgment shall be given against the vouchee \ \ 

.t« «i -i , t «. .• i.1 last continu- 

m this case, although judgment be given against the tenant, for the ance. 20 E. 
vouchee was never summoned, and without a summons returned no Fiu. Voucher, 
man shall lose his land. By aU the Justices of England, an^ou^t '^''" 

upon the sum- 
mons, alias^ pluries &* sequalur to cause the Sheriff to return it ; otherwise he shall lose his land. 
All this is to avoid delay to the demandant. Keyleway 85, $1, 41, Carth. 49. 4$ E. 3, 19. 3 H. 
6, 4. At the sequatur the tenant may be essoined, and upon an adjournment of it, if he makes 
default, a petit cape shall be awarded, and the demandant shall not recover seisin of the land in this 
case until a default upon the petit cape. * Post 2, 90. 

Nemo inaudUus, nemo non summoniius shall lose his land. The Carth. 48, 49. 
reason why such tenant shall not lose his land without a petit cape 
awarded, seems to be, because such essoin is not void, the adjourn- 
ment gives day to the demandant and tenant, and at that day the 
tenant is demandable ; and therefore if he makes default, a petit cape 
shall be awarded : if the tenant had appeared, judgment would have 
been against him. Therefore note a case where a default is more to 
the tenant's advantage, than his appearance. 

After the vouchee has entered into the warranty, the tenant has no 14 h. 6, 7. 
day in court ; the continuance is only between the demandant and 22 H. 6, 12. 
the vouchee. After the vouchee has entered into the warranty, the ^ jj * 26. 
tenant cannot plead a release made to the tenant by the demandant ; 5 H. 7, 39. 
but the vouchee may, and he may plead a release made to himself ^ia^ces^^" 
by the demandant, which was made after the vouchee had entered 
into the warranty, for now he is tenant in law to the demandant 

CASE LVIII. 

A. brings debt against B., B. imparls till the morrow ; B. appears, t Show. 23. 
A. is demanded and does not appear, A. shall be nonsuit. If the Carth. 46, 47. 

Yel 211 

imparlance had been general, and not at a day certain, and the defen- ^ h\ 5, 5. 
dant had appeared, and the plaintiff being demanded had made Retraxit, de- 
default, A. in this case should be barred ; for this is a departure in §^p"[e jg 
despite of the court, and a retraxit; as is used in a common recovery, court, jour, 
upon the voucher of the tenant the vouchee appears, and imparls to r ^L?"i^ob 
no certain day, and being demanded makes default. Judgment is 259. 
hereupon given against the tenant, and for the tenant against the 
vouchee to recover in value where the imparlance is general; both [ page 81. J 
parties ought always to attend the court, and are demandable at the 
pleasure of the court : 'tis otherwise where the imparlance is to a 
certain day, for in this case the parties are not demandable till the 
day. 
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9 H. 5, 13. 
By all the 
judges in the 
Exchequer 
Chamoer, 
Enquest, 
default and 
appearance, 
u H. 4, 31. 



42 E. 3, I. 
34 H. 6, 24. 



CASE LIX. 

Debt. The defendant pleads a release made to him by the plain- 
tiff, the plaintiff replies that this release was made by duress, and 
upon this they are at issue ; the defendant makes default, the inquest 
shall be taken by default : but if the defendant being sued in debt, 
had pleaded non est factum, and had made default at the trial, he 
should be condemned without taking an inquest This has been the 
practice of the law formerly. The reason seems to be, if the defen- 
dant had appeared, and an inquest had been taken, and it had been 
found against him, the king should have a fine ; and the default of 
the defendant hinders this. In trespass the defendant pleads a re- 
lease, and issue is joined upon it that it is not the plaintiff's deed, and 
the defendant makes default ; in this case an inquest shall be taken ; 
for trespass is uncertain for the damages, and a jury ought to find 
them ; the debt is certain, and appears to the court. 



28 H. 6. De- 
vise 18. Co. 
Lit. 25 b. 
Plowd. Schol- 
astica's Case, 
414 b. 
9 H. 6, 13. 
27 H. 8. 37. 
Br. Devise 29. 
Hob. Cam- 
den's Case, 33. 
Yel. 149. 



Lit. 24. 



Co. Lit. 25 b. 



Carlh. 140. 



CASE LX. 

A. DEVISES lands to B. and to the heirs males of his body. B. has 
issue a daughter who has issue a son, the daughter dies in the life of 
B. afterwards A. dies, and afterwards B. dies ; this son shall take by 
this devise ; for although he is not the son but the grandson of B. he 
is the heir male of B. and I so understand the principal case, that 
if the daughter had survived B. and A. had died in the life of the 
daughter ; the son of the daughter in this case should not take j for 
he is not heir male to R this son cannot be heir to R in his mother's 
life-time : for if so, the fee would be in abeiance during the life of 
the mother, which the law will not suffer. 

Testamcnta latissimani interpretationem habere debeni. 

The law is otherwise upon a gift in tail, the male in this case 
ought to convey by males. Although the simame of the family 
should be altered, it is not material in law in an appeal, brought by 
the heir male, of the murder of his ancestor. There is a son of a 
daughter, the daughter dies in the life-time of her father, and the 
father afterwards is killed, this son of the daughter shall have an 
appeal, 17 K 4, i, 22 H. 6, 43, Magna Charta, ch. 33, Stamford 58. 
The law doth not regard simames, for antiently all simames were Uie 
Christian names of the father (as the Jews, Webh and Irish use) or 
names of a trade, or office, or some notable mark upon the body. 
The kings of England before the conquest, and after the conquest 
till the time of H. 2, had no simames ; neither had any of the kings 
of Christendom ; the consideration of a simame will not raise an use, 
as was resolved in the case of Sir Christopher Hatton ; he had a 
sister's son, called Newport, and in consideration of his changing his 
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name to Hatton, he covenants by deed to raise an use to him : this Case LX. 
consideration was adjudged not sufficient to raise an use. An use is 
well raised upon consideration of blood ; but the consideration of 
blood will not create a debt ; though a deed will, without mention- 
ing any consideration. An assumpsit to pay A. his cousin 100/. is void, Canh. 141. 
if there be no other consideration. The reason of the difference is, [ page 82. ] 
the land goes to the blood, but so do not the debts. 

A. had issue a son and daughter, and had a brother. A.'s simame ®'°- Czs&% 
was Condon. A. devised that if his son should die without issue, his , cJj. gg/ 
land should go to the right heirs males of his name and posterity for SheUey'sCasc. 
ever : the son died without issue, A. dies, his daughter shall have the - co^ b?^^' 
land. For if the brother shall take, he shall take as a purchaser, Hob. ^6. 
and if so, he ought to be heir and male ; but he is not heir, for the ^' ^'* ^ 
daughter is heir : and this limitation, is a new form of inheritance Hob. 29, 31. 
which the law will not suffer. . Where a remainder is limited to the ^^^\ y^ 
right heirs of J. S. and J. S. afterwards is attainted, his heir shall not 2 Mod. 416. 
take, his blood is corrupted, and so his issue is not his heir. In the 1 Co. 103 b. 
case of felony, where under the statute Westm. 2, de donisy land is 
given to A. and the heirs males of his body, and he commits murder 
or any felony, his heir shall have the land, and his blood is not 
corrupted : it is corrupted in case of treason ; where the father has 
land, and is attainted of treason ; by force of the statute of the 26 H. 8, 
for forfeitures for treason. Where the grandfather has an estate 3 Co. 10 b. 
tail, the father is attainted of treason, and the grandfather and son HqI,'. ^^^ 
survive him ; the son shall have the land : for the corruption of blood i Jo. 681. 
upon this statute is only where the traitor has an estate tail in the g ca i66a. 
land ; but where the grandfather has the land, and the father who is 
attainted has nothing, and the father dies in the life of the grand- 
father, nothing is forfeited ; and where there is no forfeiture, Westm. 
2, preserves the blood from corruption. Lord Lumley's case ad- 
judged. 

CASE LXI. 

A TRESPASS is committed the first of April i Jac. an action is 20 H. 6, 15. 

brought for this trespass, and it is supposed to be committed the first 2? E, a^&S. 

of May I Jac. the defendant pleads not guilty; this action for this 21 H. 7, 36. 

trespass was brought after the first of May : the jury finds the trespass P^fj' ^U'^ 

committed by the defendant the first of April i Jac. before the leases, 483. 

supposed time of committing the trespass, but the action was brought ^2.^* 73- 

after the trespass committed ; although laid as above, (the day, year Yei.°i49. 
and time are not material.) The plaintiff shall have judgment in 
this case. By all the Judges of England. 

In ejedioru firma^ the time for the making of the lease ought to be 
found as it is alledged, and the ejectment after the lease : for the 
lessee cannot be ejected before the lease is made, and he is to recover 
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Case LXI. the land and term upon his lease. In trespass the defendant pleads 

the plaintiff's licence on the same day for which the plaintiff declares : 

2 Sand. 29S, in this case there is no need of a traverse, and the day is material : 

Hob. 104 &c. ^^^ ^o\h plaintiff and defendant agree upon the day, and the licence 

extends only to this, and not to another day. 

[ page 83. ] CASE LXII. 

35 H. 6, 3$. An information was brought against A. for some of the king's 

LOTdres^cus- J^^^^^ which came to his hands, and were detained by him ; the de- 

tom, prero- fendant pleads the custom of London ; that if any goods are pawned 

gative. there, they may be lawfully detained by him to whom they are 

pawned, until the sum lent upon the pawn be paid \ and pleads 

further, that the said jewels are pawned to him for 100/. which is not 

paid. This custom doth not extend to the king's goods, nor to 

Customs shall stolen goods, nor to goods wrongfully taken : and the custom there 

suicdy '^ only extends to a sale, not to a pawn. The king had judgment to 

have his jewels ; the defendant was fined and imprisoned. Nullum 

tenipus nee locus occurrit regi. An information lies in the Exchequer 

for the king's goods which were stolen, and may be brought by any 

of the king's subjects, as well as by the king's attorney. 

The information for the king in the principal case is good, although 
it does not mention how the goods came to the defendant's hands. 
No custom shall bind the king for his person or goods ; as pontage, 
murage, waifs, strays, toll, lapse, alienation of a villein before seizure : 
Hob. 87. it is otherwise of customs which go with the land : These bind the 

king, as gavelkind, borough English, &c. although the customs of 
London are confirmed by Act of Parliament, this Act is to be under- 
stood of reasonable customs. In trespass against the mayor and 
commonalty of London, they justify by a custom there, the plaintiff 
discharges himself by another custom there ; issue is joined upon the 
custom of the discharge : this issue shall be tried by the country, and 
I Cr. 517. not by the mayor and aldermen by the mouth of the recorder : for no 
body can be a party and a judge in his own cause. The jurors are 
judges of the fact, and if the jury in this case finds that the said issue 
ought to be found for the mayor and aldermen ut supra^ the judges 
will not receive this verdict ; for it is out of the issue. 
8 Co. 127 a. In case of a custom for a sale in market overt, where a toll ought 

to be paid ; the sale does not take away property if the toll be not 
paid : but in a market overt where a toll is not used to be paid, a sale 
there takes away property although no toll be paid : as in London 
there is a market overt every day in the week except Sunday, and no 
toll paid ; but a sale there which takes away property ought to be in 
an open shop, and to such persons as use to deal in such goods. A 
custom that a tenant in fee cannot demise his land for any longer 
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time than six years, is a void custom. Dyer 358. 12 E. 4, 8. 9 H. 6, Case LXII. 
45- 34 H. 6, 10. 35 H. 6, 29. 31 Eliz. ch. 12. i Phil. & Mar. ch. 
7i 5 Co. 35 H. 6, 30. 

CASE LXIIL [ page 84. ] 

An approver approves some persons, who are attainted by process, 21 H. 6, 34. 
and others which are beyond sea ; this approver shall be hanged : f ^t™ jA'f^* 
for the commonwealth has no benefit by his approvement. The Approvement 
wisdom of the law provides that if any person be indicted of a felony, P"don, ^^^ 
and he upon his arraignment confesses the felony, and discovers his Benches, 
accomplices ; because of the ingenuity of the confession, and for the 
benefit which' the kingdom reaps from the discovery of malefactors, 
he shall be pardoned, if the accomplices whom he discovers are 
persons who may be brought to a trial, and may be tried by the 
country, or conquered in battle. In my time Charles Nevil, who 
called himself Earl of Westmorland, approved Dr. Parry for treason 
against Queen Elizabeth : Parry was hanged, and Nevil was pardoned 
before any indictment brought against him. But this approvement 
without any indictment was ex gratia : in strictness of law an approver 
should be indicted before his approvement. 

A person attainted, or one who pleads not guilty upon his arraign- stamf. 144. 
ment cannot be an approver after this plea : in the first case he is 
dead in law ; in the last, he is found a liar when he becomes an Sumf. 143. 
approver, cut fides non est habenda. He alledges contrary things ; by 
his plea of not guilty he denies the fact, and by his approvement he 
confesses it Allegans contraria non est audiendus, 

CASE LXIV. 

A. BRINGS dipracipe quod reddat against B. the tenant, B. pleads a 39 H. 6, 50. 
plea in bar, judgment is given against B. B. brings a writ of error, Attaint, error, 
and assigns for error, that his plea in bar was sufficient to bar the 
demandant : this is a good assignment of error ; for the count and 
the bar make it certain. But to assign for error, that any plea 
pleaded is insufficient without shewing how, is not a good assignment : 
a plea may be insufficient for * doubleness, or want of form, and ♦ See 4 & 5 
these are error. Goodness and truth are presumed in the law, not Annae, ch. 16, 
falsehood and error. The judges are not bound to seek for errors differ«u mat- 
in a record, but to judge of the errors assigned ; and the errors ought ters may be 
to be assigned before the scire facias ad audiendum errores be awarded, j^y^ ^ ^{[^ 

In attaint, this assignment of a false oath in it, quod juratores fcUsum court. 

dederunt verdictum in omnibus qua dixerunt^ is a good assignment : ^•^- ^Thcy 
_ , . u* t. -.u J* *. • • • • 1 J ^ • must be con- 

for the issue upon which the verdict is given is single and not mam- sistent, not 
fold : this assignment of error, in omnibus erratum^ is not good; for contradictory, 
the judgment is founded upon the original writ, count, pleading, 
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Case LXIV. issue, process, trial, and so is manifold. A double plea may be a 

7T T~ sufficient plea in its matter,* but yet it is bad in point of form, because 

c. i6. it is sufficient, or pretended to be sufficient in each of its parts, and 

I Cr. 105. by this means the court is incumbred and inveigled. 

I Went 272 « 

Ante, 21, 75. Resolved upon a writ of error, in the Exchequer-Chamber. 

Oportd quod res certa dedtuatur in judicium, 

[ page 85. ] CASE LXV. 

39 H. 6, 41. A WRIT issues to the coroners of the county to arrest A. ; the 
lA H ^A%c ^rr^st is made by one of them, or a servant of one of them ; it is 
Stamf. 53. good : but the return of it ought to be in the name of them all ; and 
3 Inst. 136. a warrant made to the servant of one of them to make the arrest. 
By all the Ought to be in the name of them all. If the arrest was made by a servant 
^dMs of the of one of them, and it is so returned, and the return says that A. made 
ChanSer!^ rescous upon such arrest made by the servant of one of them, upon 
Rescous, cor- a precept made by one of them ; this is a bad return : and yet an 
de*^! office"^ attachment shall be awarded against the rescusser, and he shall be 
de court. committed to prison, although he tenders a traverse to the said 

return. And this because of the detestation which the law has for 
Yel. 51. disobedience and force against the king's mandate ; and the credit 

which the law gives to the sheriff's return. There may be a tra- 
Dyer 212 a. verse to a rescous returned, by West 2, ch. 40. 

One coroner can hold an inquest upon the view of a dead body ; 
two coroners ought to be judges in re-disseisin ; one serves to pro- 
nounce an outlawry, but the entry ought to be in the name of all ; 
and so of all processes directed to the coroners. If there be only 
one coroner in the county, that one will serve in all those cases. If 
there be a presentment that an highway or a bridge is decayed, and 
that A. ought to repair it ; although A. traverses this presentment, 
yet for this time he must repair ; and if the traverse be afterwards 
13 Co. 33. found with him, he shall be discharged for ever. The law presumes 
that the presentment is true till the contrary appears ; and the publick 
good requires the repairing of bridges and highways; and the 
punishment of rescuers, and those who despise and oppose the law 
with force. 

Privatum incommodum publico bono pensatur. 
Quod mccssarium est, est iicitum. 

CASE LXVI. 

28 H. 6, 1. At the nisi prius^ the plaintiff, defendant and jurors appeared ; a 

o/both^" protection is cast for the defendant, varying from the original writ in 
Benches. the addition of his name ; the judges adjourn the inquest to another 

Protection. ^y . ^^ ^j^jg ^^ another protection is cast, agreeing with the addition 
in the original writ : this protection was allowed, for no juror was 
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sworn. A protection after the last continuance may be allowed at Case LXVI. 

the nisi priuSy as well as a plea after the last continuance : there is 

equal reason in both cases. ^^^ '^' 

• Regularly, a protection is only allowable at the day when the ♦ y. , 

tenant is demandable in Court, to excuse his default : it is not 2, 83. 

allowable after a juror is sworn. Co. Lit 130b. 

CASE LXVII. [ page 86. ] 

In an assise, the parties appeared, and only two of the recognitors 38 H. 6, 10. 
appeared and were sworn ; an habeas corpora was awarded, and the 39 H. 6, 17. 
assise was adjourned ; at the day of adjournment, all the recognitors Assise/ ad- 
appeared upon the habeas corpora recognitorum ; but there was no joumment. 
entry made of the two jurors who were sworn, nor of the habeas cor- 
pora awarded before the adjournment ; the assise finds for the plain- 
tiff, and judgment is given for him ; this is error : for, in an assise, 
all that passes before the adjournment ought to be entered (which 
was not done in this assise) that is, that two of the recognitors were 
sworn, and an habeas corpora awarded before the adjournment . for By the judges 
perhaps a release, or some such matter was pleaded in bar before the o' ^^*** 
adjournment, which could not be pleaded after the adjournment : as ^ 
in pleading a plea after the last continuance, a plea in esse, before 
the continuance cannot be pleaded Yel. 141. 

CASE LXVIII. 

In a writ of entry in consimili casu (z) the case was this ; tenant 3^ H. 6, 30. 
for life, remainder in tail; tenant for life aliens in fee, upon which, * • 7» "• 
he in remainder in tail brings this writ ; and the writ is that the tenant 
for life held ex assignatione of the donor, with remainder to the other 
in tail ; and he counts of the alienation in fee by tenant for life ; and 
issue is joined, that the tenant for life did not alien in fee : this issue Co. Lit. 281b. 
is a jeofail, for it should be, that tenant for life did not alien modo &> Li*. 483. 
forma as the plaintiff has declared ; and this refers to an alienation ^ ^^ ' ^* 
for life, in tail, or in fee ; for each of these gives a forfeiture to him 
in the remainder. The issue was found for the tenant in this case, 
and judgment was given for him ; this judgment was reversed for 
this jeofail, and because that the writ was ex assignatione^ where it d Jly 34, pi. 
should be ex dimissione \ for so is the register : for a lease for life, the 35- 
remainder in tail, are but one estate ; but the writ ex assignatione is 
where the reversion is granted upon a precedent estate j but if this 
last error had not been, and the verdict had found an alienation in 3 h. 7 8 
fee; judgment must have been for the plaintiff; for the verdict has 
made the plea good. As in ^precipa^ if the tenant pleads non-tenure 
on the day of the writ purchased (without saying, or ever afterwards), 



(«) Abolished by stat. 3 & 4 Will IV,, c. 27, s. 36, 
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CaseLXVIII. and it is found for the demandant ; the demandant shall have judg- 
ment ; for the verdict has made the plea good ; for it is against the 
tenant, if he was tenant at the time of the writ purchased or after- 
wards : so in the principal case, if it be found for the demandant upon 

• This must issue taken of the alienation in fee : for every * alienation of the 

be understood freehold by tenant for life gives a forfeiture. 

where ten&nt 

for life aliens Upon a writ of error to reverse a judgment given in the Common 

for the life of Pleas, the King's Bench will give the same judgment which the 

his^alienation Common Pleas ought to have given. If an erroneous judgment be 

of his own given upon a plea to a writ, that the writ shall abate ; the judgment 

fo^Uure oHt? ^P^° ^^^^ ^^ ^® King's Bench shall be, that the writ shall stand ; 

2 Cr. 206. and the proceeding upon it shall be in the King's Bench, although it 
Js ^d 2c6 ^^ commune placitum {as ^uare impedit or formedon, or other civil 
Carth. 244,'' action), notwithstanding Magna Charta, ch. 18. For this statute is 
?S4j only to be understood of original actions, and of the first instance. 
I Roll. 774 The Court of King's Bench is so high a court, that a record which 

comes there (which is coram rege), shall never be remanded by any 

writ : for the king cannot be commanded. The king has consented 

by act of parliament, that indictments removed out of other courts 

into the King's Bench, may be remanded 6 H. 8, ch. 8. 

[ page 87. ] Upon a writ of false judgment in antient demesne, the law is 

22 El. otherwise. If in antient demesne, a writ of right close (a), be brought 

l^yer 373* against A. and if it be prosecuted in the nature of a formedon in the 

descender ; a fine levied there, and without proclamation, by the 

custom there, is a bar. If this judgment be reversed in the Common 

Pleas ; the Common Pleas shall only judge that the plaintiff shall be 

restored to his action in the Court of antient demesne, unless there 

be some other cause which takes away the jurisdiction of the court 

of antient demesne, for which the judgment given for the plaintiff in 

antient demesne is reversable. The Court of Common Pleas ought not 

to judge the said plea in bar bad ; for the Statute of the 4 H. 7 that 

fines shall bar an estate tail, and the Statute of West 2, ch. i. Quoif 

finis levatus by tenant in tail ipso jure sit nullus^ are to be understood of 

3 Co. 9 b. fines at the common law \ and not to extend to the antient custom of 
Co. Lit. 60 b. antient demesne. The formedon in the discender and estates tail, were 

at the common law : such tenant had power to alien only after he 
had issue. 10 £. 2, Fitz., Formedon 55, and general statutes are not 
to be construed to destroy the customs of antient demesne, which by 
intendment of law, concern agriculture and the subsistence of the 
king and his subjects. Bamsley and Coxe's Case. Hob. 47. 
Coke in the third part of his Institutes seems of another opinion : 

(a) By the stats. 3 & 4 Will. 4, c. 27, writs in the nature thereof, have been 
s. 36, and the Common Law Procedure abolished. 
Act, i860, s. 26, all writs of right, and 
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for it seems to him that no custom shall prevail against a statute Case LXVIII. 
made within time of memory. 

Under correction, neither the Statute 4 H. 7 for fines, nor the 
18 £. I for fines concerns this case; for neither of them says in 
express words, that fines with proclamations shall bar the intail: 
these statutes only say, that fines with proclamations shall be bars to 
all parties and privies, and to strangers, if the stranger doth not bring 
his action or make his claim within five years after such fines levied 
with proclamations. And the true intention of 4 H. 7 was to take 
away and repeal the Statute of Nonclaim, enacted the 34 £. 3, ch. 
16, and not to bar the estate tail any more than 18 £. z had done ; 
as appears by the Statutes of 32 H. 8, ch. 36, which ordains fines 
levied ut supra^ and nonclaim ut supra, to bar the tail. 

CASE LXIX. 

If a suit be commenced in the spiritual Court, for the breach of 36 H. 6. 29. 
an oath in the non-payment of a sum of money, or in the making ?°il^'^»*°'^2 
or not making of a feoffment, or concerning any temporal thing ; a 22 £. 4, 20. 
prohibition lies ; for temporal matters belong to the king's court 

By all the Judges of England. 

CASE LXX. 

An information was exhibited for shippmg merchandise, with an 37 h. 6, 12. 

intent to transport it to an unlawful place, and not to the staple ^y^"^ 9$.. 

appointed : such merchandises are declared to be forfeited, and the amendmen% 

intent shall be put in issue in this case. Upon an information for the entendment. 

king, he may have a distringas with a tales before there be any g^* ' ^' "*' 
default of the appearance of a jury upon the venire facias ; and if any 
person returned in the venire facias be omitted or misnamed in the 
distringas with the tales, it shall be amended. Upon the return of the 
distringas wtth the tales and the jurors returned upon the venire [ page 88. ] 

facias, upon their appearance, the panel of the venire facias shall be Omnium dom- 

perused, and the 12 shall be out of the panel of the venire facias, if os^^gisvi^ilid 

it can be done, otherwise they shall be supplied out of the distringas reason oHhe 

with the tales. King's pre- 

By the Justices of the Common Pleas, and the Barons of the 'og^^^^e. 
Exchequer. 

A statute was made the 5 E. 6, ch. 7, to punish any usury in 
expectation. An act of parliament can make the intent issuable, 
though the common law does not allow it, for thought is secret Cor 
hominis est inscrutabile. Homer says. Mens habit in primis ccecos 
humana recessus. The common law does not restrain any man from 
going beyond sea if he be not restrained by the king's writ of ne exeat 



96 

Case LXX. 



Dyer 296. 



36 H. 6, 27. 

Forfeiture,] 

jurors. 

8 Co. 38. 

Griesley's 

Cose. 



36 H. 6. 5. 



4 H. 6, 22. 

F. N. B. 143. 

Stamf. 30. 

12 £1. 

Dyer. 

The Bishop of 

Durhants 

Case. 

Fitz. Card. 50. 

Ijx^Barkleys 

Case. 

Plowd. 
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regnum {b), or by the king's proclamation. The writ of ne exeat 
regnum mentions, That the party prohibited intends to prejudice the 
kingdom. These writs and proclamations are necessary for such 
restraint, for the common law does not allow the intent to be issu- 
able ; and in the transportation of merchandise, bills of lading my 
be feigned. The imagination in treason, without act or word, is not 
punishable, nor ever was. Voluntas reputatur fro facto \ this adage 
is to be understood, where any act is done, or word spoken, or an 
endeavour used to commit treason, although the effect doth not 
follow. An information does not lie for usury at this day, without a 
corrupt loan, and the receipt of it; for it is founded upon the 
Statute of 37 H. 8, ch. 9, which requires such loan and receipt : the 
Statute of 13 Eliz., ch. 8, makes the contract void, although there 
be no receipt. 

CASE LXXI. 

A JUROR returned upon a venire facias appears, and afterwards 
withdraws himself without leave oi the court, he shall forfeit for this 
offence one year's revenue of his land. 20 Assise, pi. 11. 

If a tempest or some dreadful accident compels him to withdraw 
himself, he shall be excused. Fogassa's Case, Plowd. Com. 

CASE LXXII. 

The king's tenant by knight's service in capite^ gives this land to 
A. for life, the remainder to B. in tail ; he in remainder dies, his heir 
within age ; afterwards tenant for life dies ; this heir shall be in ward 
to the king, if the king will. This case is so abridged by Fitz., Title 
Card, 57. Br. abridging this case, Title Card, 4, cites the remainder 
to be in fee to B. with Fitz. 27, H. 8, 26, agrees. See the Statute of 
34 E. 3, ch. 15: it seems to me, that the king shall not have the 
wardship of this heir, for the reversioner is tenant to the king. The 
bishop of Durham, who has jura rega/ia, in such case could not have 
the forfeiture for treason of the land of such tenant in tail, for he 
was not his tenant : and the Statute of West. 2 de donis, divides the 
estate tail from the reversion, and makes them two estates ; and binds 
the king : and before the said Statute of West. 2 de donis, and the 
statute of guia emptores terrarum^ the king's tenant might infeoff 
another to hold from him, and so deprive the king of his antient tenant 
in demesne. And though the alienation was without licence, this 



(/;) This writ was first employed to 
prevent the clergy from going to Rome : 
it was afterwards extended to la3rmen 
concerting measures against the state : 
and at length became a part of the 
ordinary process of the Court of Chan- 



cery, in order to get bail from any per- 
son about to go abroad so as to with- 
draw his person or property from the 
jurisdiction of the Court. The legality 
of this application of the writ was 
settled in the time of King Charles II, 
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was not material ; for, by the Statute of i K 3, ch. 1 2, this alienation Case LXXIL 
shall stand, and is only finable. 

Tenant for life, remainder in fee of lands held by knigbts-service ; [ page 89. ] 
he in remainder dies, his heir within age; the lord grants his 
seigniory over, tenant for life dies ; this heir shall be in ward to 
nobody : not to the grantee, for his [the heir's] father did not die 
within his seigniory ; nor to the grantor, for he has passed away his 
seigniory. 2 Co. 82, Bingham's Case. 

CASE LXXIII. 

It is ordained by a statute made the 15 H. 6, ch. 5, that upon an 3^ H. 6i 23, 
attaint brought for a false oath in a real action concerning land Attaint /neces- 
which is worth 40J. per ana, or in personal actions which exceed aty, retomc 
40/. in debt or damage ; that each of the jurors in the attaint ought By the judges 
to have in the same county where the attaint is brought, 20/. per or both 
ann. In an attaint brought upon this statute, two were sworn, ^^^^' 
who were worth 20/. per ann., and there were no more in that 
county of such yearly revenue of 20/. per ann. In this case, the 
other ten jurors shall be of the freeholders of the same county, of the 
next best value to this : and all this ought to appear by the sheriffs 
return, if there be not ten in the county of this sufficiency, but a 
smaller number ; in the panel of the attaint to be made in this case, 
those of the said sufficiency shall be first sworn before the next best, 
and then they that are the next best {c). 

By the Justices of both Benches. 

The 23 H. 8, ch. 3, ordains that in attaint, if the thing in demand 
be of the value of 40/. or more, the jurors ought to have 20 marks 
per ann. in the same county ; and if so many of such value cannot 
be found there, a tales shall be awarded of the next county. It 
seems to me that this statute of 15 H. 6, is abrogated by this of 23 
H. 8, although both of them be in the affirmative : for the 23 H. 8 
has words which imply a negative. An attaint at common law 
remains notwithstanding both the said statutes. 

The common law gives an attaint in debt, covenant or detinue ^} H- 7» 38, 
where the debt or damage exceeds 40J., Westm. 2, ch. 37, gives an i^^^^J'i^ 
attaint in a plea of land : in trespass by writ or plaint it is given by i £• 3i 7« 
the statute of 5 E. 3, ch. 7, if damages exceed 40X. At this day an Jfltf 'ludg. 

ment, 207. 

(c) The writ of Attaint formerly The use of attaints was superseded in 

issued to enquire whether a jury had course of time by the practice of setting 

given a false verdict, that the judgment aside verdicts upon motion and granting 

following thereupon might be reversed. new trial?, and the writ itself was 

It was in the nature of an appeal, and abolished by statute 6 Geo. IV. c. 50, 

was originally the principal remedy for sec. 6a 
the reversal of an improper verdict 

H 
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Case LXXIII. 

33 E. I. 
Fitz. Trial, 97. 

39 E- 3, 2. 
F. N. B. 108. 
Vena. br. iii. 
by mistake in 
the writ, for 
mi/tfes, it was 
said, ligaJes 
homines, 
F. N. B. 5. 
Statute de 
mililibus, 
7H. 6. 



• And 12 C. 
2, c. 24. 



attaint can only be brought in the Common Pleas or King's Bench, 
by the said statute of 23 H. 8, ch. 3. 

The writ of attaint is to summon twenty-four knights ; if the sheriff 
returns gentlemen, it is sufficient An attaint did not lie in a plea 
of land at common law ; for a writ of right lay for the demandant, 
if it had passed against him in a real action ; and in a writ of right, 
if the mise {d) be joined on the meer right, there are sixteen jurors ; 
and twenty-four cannot attaint sixteen ; for there ought to be thirty- 
two jurors to falsify such a verdict Twenty-four jurors are not 
double to sixteen. When the writ of right is brought, and the mise 
is joined upon the great assise ; if the writ of right be brought in the 
court of the lord, a writ de magna assisa eligenda shall issue out of 
chancery ; for this trial shall be in the court of the lord. If the writ 
of right be returnable in the Common Pleas, the magna assisa eli- 
genda shall issue out of the Common Pleas, to cause four knights to 
appear there, and to choose twelve other jurors. Formerly every one 
who had 40/. per annum was compellable to be made a knight, or to 
pay a fine; till the * stat 17 Car. i, ch. 20 abrogated this law. If 
there be not twenty-four knights in the county, the four knights shall 
choose the residue out of the next county. 



[ page 90. ] 

32 H. 6, 27. 
Coroner, ar- 
bitrement, 
judgment, 
joinder. 



4 Co. 45 b. 
Wrote V, 
Wigges. 
Fenne*s Case. 
4jac. 

5 El. 
Dyer 220. 
8 H. 6, 21. 



Dy. 220. 



CASE LXXIV. 

In re-disseisin, error is brought, the error assigned is, that A. who 
sate with the coroners, was not a coroner, and yet gave judgment : 
this is error. Where two join in judgment, when one of them has no 
jurisdiction, it is error. Coroner, or not coroner, shall be tried by 
the country ; for he is chosen in the country by the country : sheriff, 
or not sheriff, shall be tried by the record ; for every sheriff is by 
patent. By the Justices of both Benches. 

Nemo debet se immiscere rei alienee. 

An inquisition was found before the coroner of the county, and 
the coroner of the verge, where the homicide was in the county ; and 
it was so entered, and so certified : this is error ; for the record must 
be believed Two persons submit themselves to the arbitrement of 
A. and B. A., B. and C. make the award, it is void ; for the judg- 
ment of C. might sway the others. So of a recognizance taken 
before one who has power, and another who has not power, 
it is worth nothing. But a recognizance taken before one who 
has power to take, a recognizance ; and he takes it to himself 
who has power to take it, and to another; this recognizance is 
void as to him who had power to take it, and good as to the other. 



(</) In the old law of pleading the 
word " mise " was used to signify the 
issue joined in a real action, particularly 



in a writ of right The writ of right 
was abolished by stat. 3 & 4 Will IV. 
c 27, sec. 36. 
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Judgment given by a judge who is party in the suit with another, Case LXXIV. 
and so entered of record, it is error, although several other judges 
sit there and give judgment for the judge who is party. 

CASE LXXV. 

A PRMCiPE quod reddat is brought against two, one of them dies, the 32 H. 6, 24. ^ 
writ shall abate ; and in this case, joumies accounts lies {i). But not ic"ompt. ^ 
on a plea of non-tenure, or misnosmer. One jointenant may occupy 6 Co. 9, 10. a. b. 
all by the consent of the other. Misnosmer and non-tenure abate ^^^^ ^ 
the writ by the negligence and &ult of the demandant ; but not so 
the other writ ; it abates by the act of God. 

An assise is brought against two, one of them dies ; or as to one Dyer 8. 
of them, there is no such person in rerum natura^ the writ shall not Dyer 175!^^^^ 
abate if there be a disseisor, and a tenant remaining. So of mis- 4 H. 7, 2. 
nosmer ; for an assise is festinum remedium. In such case in trespass, 
quare impedit or replevin against two ; the death of one of them does 
not abate the writ : but in trespass, quare impedit^ and replevin ; no 
such person in rerum natura^ as to one of them, before the writ pur- 
chased, abates the whole writ : it is so, if any of them dies before the 
writ purchased. 

In assise, trespass, or quare impedit ; if one of the defendants dies 9 H. 7- 
after issue joined, upon suggestion of this to the court, the court will q^ b, Mjch. 
proceed to a venire facias^ and trial against the survivor only : but Term. 
if one of them dies before issue joined, the other alone shall join | jj] 5* ,* 

issue. Fitz. Judgment, 34. B. 638. 9 H. 6. 9. 5 E. 4- 

CASE LXXVI. [ page 91. ] 

QuEM reddituM reddit is brought against a sick person, or a 32 H. 6, 22. 

recluse or abbess ; a dedimus potestatem lies in this case, and the Attorney 

defendants may appear by the attorney ; and the tender of a penny attornment. 

by the attorney as for attornment shall serve ; for fealty is not to be o/lwtV^^^^ 

done in this case, as in a quid juris clamaty ox per qua servitia. If Benches, 
in any of those writs, issue be joined, or a demtirrer, and it is judged 
against the defendant, it serves for attornment. 

If, upon any of those writs, the defendant appears, and will not 21 E. 3, 48. 

attorn, and saith so, this does not serve for attornment, it is only a ^"- ^h. 

' ^ Attornement. 

{/) A tenn in ancient English prac- who purchased a new writ was required 

tice, under the rules of which, if a suit to apply as hastily as distance of the 

became abated without the default of place would allow, accounting twenty 

the plaintiff or demandant, the plaintiff miles for every day's journey ; and his 

might purchase a new writ within as second writ must shew he had purchased 

little time as he possibly could after the it as hastily as he could, accounting the 

abatement of the first writ ; and if he days' journeys. Hence the name ^jour- 

did so, then the second writ was treated neis accounts^^ by journeys reckoned." 

as a continuance of the first. "One Kinseyv, Heytvard^ i LordRaym. 432. 

K 2 
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Case 
LXXVI. 

See 4 Anne, 
ch. 1 6. 
6 Co. 68 a. 
2 Lev. 240. 

II H. 4, 57. 
31 H. 6, 14. 



contempt ; and he shall be committed to prison, and shall there 
remain until he attorns. An estate vested by act of law, by parlia- 
ment, by patent, by devise, by purchase of a villain ; the possession, 
reversion, and services in these cases vest without any attornment. 

When a manor is conveyed by fine, the conusee shall have a per 
qua servitia against the tenants of the manor. In quid juris damat^ 
and per qua servitia and quern redditum reddit, the defendant may 
make his attorney after plea pleaded ; but not before ; unless in the 
case of a sick person, a recluse, or an abbess. 



35 H. 6, 19, 2. 
34 H. 6, 31. 

6 Co. 25. 
Ruddock's 
Case. 
Dyer 141. 
Attaint, join- 
der in action, 
release. 

2 Cr. 117. 

3 Cr. 649. 
Yel. 209. 



II H. 4, 26. 
7 H. 4. I. 
33 E. 3. 
Fitz. Utlawry, 

5. 

7 Co. I. - 

Calvin's Case. 



[ page 92. ] 

34 II. 6, 26. 
Maintenance, 
pleading, 
judgment af- 
firmed in 
error. 



21 H. 7, 39. 

Fitz. Trespass, 

243- 
Dyer 355. 



CASE LXXVII. 

A WRIT of conspiracy is brought against two; one pleads not 
guilty, the other justifies ; both issues being joined are fotmd with the 
plaintiff, and intire damages and costs are given : both the defendants 
ought to join in the attaint, and the release of one shall not hurt the 
other ; for they are forced to join, and the attaint is brought to 
excuse them from the said damages and costs, and not to gain any 
thing. But where there are two plaintiffs in debt or trespass, and 
an erroneous judgment is given against them ; there the release of 
one shall baivthe other in a writ of error brought by them ; for they 
are to recover a joint debt or damages by the reversal : it is other- 
wise if judgment be given against them as defendants ; for in this case, 
the writ of error only tends to excuse them. There are two co-par- 
ceners or jointenants, one of them is an alien or attainted of felony, 
they are disseised ; they shall join in an assise or pracipe^ and a bar 
to one of them is not a bar to the other. But outlawry in trespass, 
debt, &c., where two join in a real action, and one of them is out- 
lawed, this plea of outlawry abates the whole writ In an assise of 
an ofHce, where two bring the assise, and one is an alien, the whole 
writ falls: for the office is entire. 9 £. 4, 12. Bagott's Case. In 
assise, where alienage is pleaded to the writ, or in bar, after the 
allegation, the conclusion is that the defendant petit si quer 
responderi debet. 

CASE LXXVIII. 

The servant of A. is impleaded, the master goes to counsel learned 
in the law, to have advice on behalf of the servant ; an action of 
maintenance is brought against A., he pleads the matter aforesaid, 
and avers that it is the same maintenance, and it is so found ; judg- 
ment is given for the defendant, and affirmed in error. 

Servi sunt humiles amici^ ideo omni humanitate gaudere 

debent. Seneca. 

If trespass be brought, and the count is that the defendant at a 
certain day and place did the trespass^ and the defendant justifies at 
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the same day and place ; there is no occasion for a traverse or aver- Case 
ment, that it is the same trespass. It is otherwise, if the justification LXXVIII. 
be at another day or place ; for then there is occasion for an aver- 
ment, that it is the same trespass : in oAe of these cases, the plaintiff 
and defendant consent ; in the other not 

CASE LXXIX. 

The king's tenant in capiie aliens without licence, and takes back 14 H. 6, 26. 
an estate to him and his wife in tail, remainder to his right heirs ; the Jhet^uef * 
husband dies, she enters, the king pardons her all alienations without Chaml>cr. 
licence : this pardon discharges this alienation ; for she enters as Stamf. Pro^r. 
tenant without the king's licence ; and this is an alienation without Dyer 196. 
licence, and a wrong done to the king. By the Justices. n H. 4, 7. 

Alienation 
sans licence, 
CASE LXXX. pardon. 

A. HAS judgment in debt against B., and a capias ad satisfaciendum 34 H. 6, 18. 

against him ; B. is taken by force of it ; the defendant's attorney ^^^: ^' ^^* 

informed the Court that he had a writ of error in this case before the 27, 863. ' 

execution executed, which writ of error he had not with him at the Carth. 29. 

time of the execution ; B. was committed in execution, ut supra : for ^ j^g^ ' -Qg 

B. ought to have delivered the writ of error before the capias was Went. 30. 

awarded, or after it was awarded, and before execution to have a ?^Ley^i2 

supersedeas^ 3 Cr. 916. By the Justices of both Benches. cont. 

Vigitantibus subserviunt Jura, 

A. has a capias ad satisfaciendum against B. B. has a supersedeas 22 H. 6. 
to it in his pocket, B. is taken upon it by the sheriiT, and imme- ri|^.Retom 
diately delivers the supersedeas to the sheriff; this shall discharge him 16. ' 

from execution. 3^ El- 

Qucefiunt in incontinentia inesse videntur, \ jj' 1' \n 

The Common Pleas, after execution awarded, and a writ of error [ page 93. ] 
delivered there before execution executed, may award a supersedeas. Hob. 329. 
If an order or rule be made by the court, that execution shall not ^^1^* ^^' 
issue, or if judgment be entered before it be pronounced ; although 19 H. 6, 8. 
execution be executed ; in these cases, it shall be set aside by a J°.P' ^» ^* 
supersedeas quia imtrovide emanavit. If the plaintiff, in a writ of Dyer 79. 
error be nonsuit, or does not remove the record before the day of JJ°J^- 3*9- 
the return of the writ of error, or if there be too long a day between dv. 245 a. 
the teste and the return of the writ of error ; no supersedeas shall 2 Lev. 93, 
avail in these cases, because of the manifest delay of justice. '^' "^' 

Justitia non est n^anda, non differenda. 

CASE LXXXL 

A PRMCIPE quodreddat is brought against husband and wife, a pro- i H. 6, 6. 

tection is cast for the husband, because he is in the king's service ; Co. Lit. 130 b. 

24 E. 3, 35. 
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Case 
LXXXI. 

4H.5. 
Fitz. Protec- 
tion, 107. 
3 H. 4, 10. 
By the judges 
of both 
Benches. 



47 H. 6. 
Fitz. Re-sum- 
mons 10. 
Dyer 154. 
F. N. B. 17. 
26 H. 6. 
Fitz. Default, 
4. 



I H. 6, I. 
9 Co. 32 a. 



Hob. 133. 
3 Cr. 397. 



and the same day an innotescimus is delivered to the courty by which 
it appears, that he is not in the king's service : this is a default in 
both husband and wife, and a grand cape shall be awarded. The 
default of one of them is the default of both j but if the protection 
had been allowed, the parol would have been without a day, and after 
the year and day might be revived by a re-summons. If a protection 
be allowed, and repealed within the year and day, a re-summons 
shall be awarded within the year and day. 

An essoin of the king's service, does not put the parol without a 
day, by tlie casting of it j but a day is given to him who casts the 
essoin to bring in his warranty, which is called warrantia diet. This 
is a writ which testifies the essoin and such essoin is as a protection 
for a year and a day. In 2Lpr(edpe quod reddat against husband and 
wife, the default of the husband, is the default of both ; for this is no 
mischief to the wife j for after default upon default of the husband, 
the wife shall be received to defend her right as a feme sole. 

In a pracipe quod reddat^ the sheriff returns that the tenant was 
summoned; whereas in truth he never was summoned; the sum- 
moners, veiors, and pernors die ; in this case, if the tenant loses his 
land by judgment upon default, an action upon the case lies for him 
against the sheriff for his false return, and he shall recover against him 
the value of the land so lost. At this day by the stat 31 El. ch. 3, 
no grand cape shall issue in a precipe quod reddat^ if upon the 
summons, proclamation was not made at the church door of the 
parish where the land lies, on Sunday after divine service, at least 14 
days before the return of the summons. 



2 H. 6, 5; 

Perkins, 33, 

64. 

Fitz. Abbots. 

2 R. 3, 14. 

My repertory 

lib. 

A. Abbot. 

A fine levied 

by a Bishop 

without his 

[ page 94. ] 

Dean and 
Chapter, or by 
an Abbot 
without his 
convent, did 
not bind at 
Common Law. 
16 E. 3. 
Fitz. Abbot 8. 
20 H. 6, 46> 
F. N. B. X96. 
no Entry, 
643. 



CASE LXXXII. 

The abbot J. acknowledges a statute or recognizance, this shall 
bind his successor ; for the convent cannot be made party to either 
of them, and a chattel only is devested by the execution of a recog- 
nizance or statute. An abbot cannot disclaim, for that would devest 
the fee out of his convent, and it is not warranted by any statute. 
Upon a recognizance acknowledged by the abbot J., a scire facias 
issues against him ; he is deposed, and R. is chosen abbot, before 
the return of the scire facias : in this case R. cannot appear to this 
scire facias ; for he has no prejudice, he is no party ; and judgment 
in this case against abbot J. cannot prejudice abbot R., where R. is 
abbot at the time of the return of the scire facias: but in this case a 

special scire facias lies against R. 

By all the Judges of England. 

Upon a capias against A the sheriff returns him sick, so that he 
cannot have his body at the day without the danger of his death ; 
upon affidavit that A. is grown well, a duces tecum subpcsna of a certain 
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sum of money, shall be awarded to the sheriff to have his body in Case 
court at a certain day. hXXXll, 



In debt, trespass, or other personal action against A. upon the 8 £. 4, 15. 
summons or attachment, the sheriff returns non est invetitus 6- nihil ^^^\^^' 
Aadet m his bailiwick ; at the day of this return, A. cannot appear. Dally 39, pi. 
But upon a capias awarded against him to imprison his body, or upon '3* 
a process, upon which issues are to be lost, or land to be lost, or his 
life brought into danger ; he may appear, although such a return as 
above were made by the sheriff : for he has a day in court by the 
roll, and his non-appearance would be of great prejudice to him. 
Upon the summons in a prcRcipe quod reddat the sheriff returns, that 
the tenant is dead; upon averment that the tenant is alive, the 
demandant shall have an alias summoneas. Upon an indictment of 
felony against A. the sheriff returns A. outlawed ; A. may aver against 
this return, that he surrendered himself at the exigent In an appeal i £. 3, 4. 
against A. for the death of a man, the sheriff returns, that the writ ^^gi"^' 
came too late to him; A. may appear and plead notwithstanding Dyer 348. 
this return. See my Repertory, tit. Averment Aopeal by 

Howel against 
FiscuSy doSy libertaSy vita, sunt in lege favorabilia, Fortescue, 



CASE LXXXIII. 

A PROTECTION maybe allowed after the array is challenged, and 411-6, 22, 23. 
the triers elected and sworn, or after an adjournment : but no protec- ,0 ^" gj ^ ' 
tion can be allowed after a juror is sworn, for it is a manifest delay of 28 H. 6, i. 
justice. And regularly a protection lies only where the defendant or ccTu^Tsob. 
tenant is demandable ; for the protection is to excuse his default, and 
he cannot make default when he is not demandable. -^t* 2, 66. 

By the Justices of both Benches. 
Rex quod est injustum facere non potest. 

A protection does not lie to disturb an arrest, or the execution of Hob. 115. 
it ; for the judges ought to allow it first, which cannot be without the 
view of it first in court. A protection of the king's service is not 
allowable /^«/i4fw/f placito^ except in a voyage royal. 20 K 3, Protec- C®- L^^* *3oh, 
tion. Fitz. 83, &c., 155. ^^*^' 

.CASE LXXXIV. [ page 95. ] 

The king's tenant by knight's service, has a son seven years of 7H- 6, ". 
age, he marries him to a wife of 14 years of age; the king's ch.X ^^"* 
tenant dies, his heir under 14 years of age : if at 14 he ^« N. B. 243. 
assents to his marriage ; neither single nor double value is due to 26^™^, ^^^' 
the king, nor to any subject in such case; for this consent at Dyer 369. 
14, makes it a good marriage in his father's life-time. Where Ambr^^a 
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Case this statute speaks of the daughter it is also to be understood of the 
LXXXIV. gQjj gy jQj ^^ Judges of England. 

Goige'sCase, Sponsalia inter minores contracta ante 7 annos nulla sunt ; infants 
24, abolishes before this age have no use of reason, and therefore istiusmodi sponsalia 
the value of nulla sunt. If within the age of consent (which is 14 for the male 
Gard.*las- ^<^ '^ for the female) either of them dies, or disagrees to the 
tard. Vena. marriage ; the wardship remains with the lord, as if no marriage at 
^'* ^' all had been ; and in the meantime, the lord shall have the custody 

of the ward, and a writ of ravishment of ward lies against any one 
who takes him from him. The book of the 7 H. 6, is to be under- 
stood, of the age of seven years or more. A male of the age of seven 
I H. 6, 3. years is married to a female of 14 years, befoie the male is 13 she 
has issue, this issue is a bastard 



CASE LXXXV. 

7 If. 6, 15, 37. A quare impedit is brought against a patron and incumbent, at the 
Qttareimpedit ^^^^ distress the patron makes default, the incumbent pleads that 
Br. ' the plaintiff was made a knight after the last continuance, and it is so 

found ; the writ shall abate. The plaintiff cannot have a writ to the 
bishop ; for the awarding this writ would be a judgment, and there 
can be no judgment where there is no original ; and in this case 
there is no original, for it is abated. 

By the Justices of both Benches. 

A quare impedit is brought against two, one makes default at the 
grand distress, the other pleads in bar; there shall be a writ awarded 
to the bishop for the plaintiff, without his making any title, by the 
statute of Marlbridge, ch. 12 ; and if the bar pleaded by the other 
defendant be found for him, he shall also have a writ to the bishop : 
these two persons being admitted, instituted and inducted upon these 
two writs, shall try their right in an assise, or trespass. If two defen- 
dants in a quare impedit plead several bars, and one of them is found 
against the plaintiff, the other with the plaintiff; he shall not have a 
writ to the bishop : although the plea of one be tried first and found 
for the plaintiff, there shall be no writ to the bishop awarded till after 
the other issue is tried. Where the son and heir apparent of an earl 
brought a writ, and his father died pending the writ, the writ did not 
abate : for this happened by the act of God, 31 H. 6, 29. But in 
the other case of quare impedit^ where the plaintiff is made a knight 
* This law is pending the writ \ the * writ shall abate : for by the statute de 

altered, hj Militibus. he has his choice, either to take this degree, or to be 
I £#. o, en. 7, o » 

fined 

This statute is to be found among the old statutes of the 5 E. 2, 
and is repealed by a statute made 17 Car. i. 
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CASE LXXXVT. LXXXVI. 

A. MAKES a feofTment of land to R with warranty, proviso that the ~[ p^ge 96. ] 
warranty shall be void : this is a void proviso. As in a deed, an ^ h. 6, 43. 
habendum^ which is repugnant to the premisses, is void ; for both Perkins 720. 
being in one instrument, where the latter clause is repugnant to the ^^ devises, 
former, the latter is void. But if the proviso leaves any benefit of repugnancy, 
this warranty to the feoflfee, as if it be that he shall not vouch the ^'^l\^^^ ^* 
feoffor ; it is a good proviso, because he leaves him a right to rebut judges of 

him. England. 

Such warranty may be defeated and destroyed by a deed made at ^5 n 5 c^ 
another time. An obligation of 100/. is made by A. to B., proviso 
that B. shall not pay this 100/., the obligation is good, and the con- 
dition void : but if the condition be that A. shall not pay this 100/. 
in 1000 years, this condition is good. Such warranty and such 
obligation may be made void by the feoffee and obligee, by another 
deed, as aforesaid. 

Where there are contrarieties in the several parts of a deed or fine, 
the first part shall stand ; and the last in wills, if they be not recon- 
cileable ; as where a manor is devised by the testator in the first part 
of his will to A. in fee, and afterwards in the same will, this manor is 
devised to B. in fee ; A. and B. in this case are jointenants : but if 
in the last clause, there are negative words that A. shall not have it, 
the devise to B. is only good. In contracts, gifts, verdicts, testi- 
monies, where there are direct contrarieties for the same matter at 
the same time ; the whole is void. Omnis interpretation si fieri possit, 
in instrumentis itafienda est ut omnes contrarieiates amoveantur, 

CASE LXXXVII. 

If a juror's wife is of kin by blood to the plaintiff or defendant, 8 I r. 6, 15. 

it is a principal challenge ; for this wife or her issue may happen to *4 H. 7, 2. 

be heir to the party in the cause. ir/^ri///s^uper 

Judged by all the Judges of England. Chartas, cap. 

But to make this a good challenge, this wife ought to be alive, or 
to have left issue ; for if she be dead without issue, the alliance or 
consanguinity between them is ended, and the presumption of favour 
vanishes. 

Jurors should have three qualities ; i. To be vicini to the place 
where the matter in issue arises. 2. To be of sufficient estate 
according to law. 3. To be impartial 

CASE LXXXVIII. 

King H. 4, by his letters patents granted to the two Universities, [ page 97. ] 

that they might proceed according to the civil law in their Vice- 8 H. 6, 19. 

20 H. 8, 4. 
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Case 
LXXXVIII. 

Universities, 
patents, ley 
civil, jurisdic- 
tion, privilege, 
precedents. 



Chancellor's courts respectively, for causes rising within the said 
universities touching any scholar, or member of the said universities : 
this patent was void ; for the king by his patent cannot alter the law 
of the land. 13 El. An Act of Parliament not printed enacts that 
they may proceed ut supra ; except in cases of freehold, felony, or 
mayhem. Br., Cases 288, 396. 

The law of England takes notice of the civil law j for the admiral 
in his court, and the constable and marshal in their courts judge 
according to the civil law : and so in the case of merchants, if a case 
occurs for which there is no precedent, our law will judge, as the 
civilians do, according to the law of nature, and regarding the 
publick good. 8 E. 4, 12. 3 H. 6, 2. Hobart 11. Br. Cases 481. 



4 H. 6, 40. 
F. N. B. 147, 
Dyer 10 1. 
Procedendo, 
discontinu- 
ance. Aid le 
Roy. 



9 Co. 16 a. 



CASE LXXXIX. 

In an assise, the tenant pleads, that the land in plaint is seised 
into the king's hands, and it is so found upon the examination of the 
escheator ; upon which the assise is delayed : the plaintiff upon his 
suit in chancery has a procedendo in loqueia in the said assise ; the 
assise afterwards is sine die by the nan venue of the justices ; there 
are new justices appointed to take this assise : there is no occasion 
for a new procedendo in loqueia for these justices ; but they cannot 
proceed to judgment without a writ oi procedendo ad judicium. 

By the Justices of both Benches. 

The difference between aid-prayer and rege inconsulto is : aid is 
only for the party to the plea, where the king has the reversion of the 
land demanded ; or where the king is bound to warranty ; or may 
suffer loss if the matter passes against the defendant or tenant : a rege 
inconsulto may be awarded upon the suggestion of a stranger to the 
plea, as amicus curia ; upon cause shewn that the king may have 
prejudice. By the statute i E. 6, ch. 7, an assise is not discontinued 
by the non venue of the justices, but is revivable by re-summons. 



4 H. 6, 4^* 

47 E. 3, 7. 

6 Co. 4, 

Marshall's 

Case. 

19 H. 6, 55- 

Attaint, error, 

age, release, 

by all the 

judges of 

England. 

[page 98.] 



CASE XC. 

In an attaint, the parol shall not demur for the nonage of the 
tenant, lest all the jurors should die during this demurring of the 
parol, and so the attaint be lost. In a writ of error for the heir of 
him against whom judgment is given for land, age does not lie ; for 
his title is disproved by the judgment ; and the land is bound by the 
judgment. But if the recoveree or his heir infeoffs another, after the 
judgment, and he dies seised, his heir being within age ; the parol 
shall demur for this land of which he died seised; for the discent 
made a new tide to the heir. The recoveror has execution, and dies, 
his heir within age, the recoveree brings a writ of right against the 
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heir ; the parol shall demur; for his title was affirmed and not dis- Case XC. 
proved. Error ought to be brought against the recoveree or his heir, ~ 576^^5^ 
and a scire facias against the tenant, before execution upon the 
reversal 

A, recovers ten acres of land against B. A. enfeoffs C. of eight of 24E. 3, 24. 
them, and leaves two of them to descend to his son ; in a writ of gj, wiiiikm 
error brought by B. the son shall have his age : but C shall have no Herbert's 
advantage by this nonage, for he is a stranger to the suit, and no ^ cr! 507. 
contribution lies in this case. Where debt or damages are recovered 
against A., all the land of A. which he had at the time 4of the judg- 
ment, is bound by it ; and upon a scire facias against the heir and 
terrtenants, all they who have part of that land by the enfeoffment of 
A. shall have benefit by the non-age of the said heir : for the land 
was not recovered, and they ought all rateably to bear the charge 
and burden. If the heir be of full age, he alone may be charged, for 3 Co. 12 b. 
he shall not have contribution from the others. Debt is brought 
against the heir within age upon the obligation of his ancestor ; the 
parol shall demur^during his nonage. 8 K 2. Fitz, Age 125. 29 
Ass. pL 37. It is so upon a recognizance, and also upon a judgment 
in debt, if a scire facias be brought upon it. 

* In a prcecipe quod reddat^ where the tenant vouches, and the * Ante 2, 57. 
sheriff returns upon the summons that the vouchee has no land j^£ ^ '°' 
where he may be summoned, and that he cannot be found in his Fitz. Voucher, 
bailywick ; an alias summoneas and a pluries shall issue ; and after ^3* 
these a sequatur sub suo periculo is awarded : if the sheriff don't return 
this writ at the day on which it is returnable, the demandant shall in 
this case have judgment against the tenant, and the tenant shall not 
have judgment to recover in value against the vouchee, because the 
vouchee was not summoned. So in error, if he for whom judgment 
was given below makes a feofiment of this land, and a writ of error is 3 Cr. 471,477. 
brought to reverse the judgment ; before restitution and execution 
upon the reversal of the judgment can be awarded, a scire facias must 
be awarded against the feoffee : for no man shall lose his land with- 
out being summoned. Qui aliquid statuerit parte inaudita altera^ 
aquum licet dixerii cequus nonfuerit. 

CASE XCI. 

Katherine, Queen of England, after the death of K. H. 5, " H. 6, 32. 

married Owen Tudor, knight, descended from the royal stem of the Jin»s Ow^^ 

Princes of Wales, by whom she had two sons and a daughter ; during 11 E. 3. 

their marriage she sued without her husband by the name of Queen ^>^^'- 473- 

of England. (She was the daughter of Charles, King of France.) Roigne.* 
Resolved by all the judges, that though a queen marries a private 
man, she remains queen, and a person exempt to sue, or be sued as 
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Case XCI. 



[page 99. ] 

1 1 II. 6, 42. 
21 II. 6, 10, 
19. 

Assise, aver- 
ment. 



13 El. Dyer 
300. 

Paramor*s 
Case. 



22 H. 6, 51. 

12 £. 4, ch. X. 

13 £. 4, ch. 6. 
Process, Vis- 
count. By the 
judges of 
both Benches. 
Co. Lit. 157 b. 
Hob. 139. 
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a feme sole ; and that she is a person capable to purchase land with- 
out her husband, with a power to dispose of it 

A private statute was made the 6 H. 6, that it should not be lawful 
for a queen dowager to marry any person without the king's licence. 

CASE XCII. 

A WRIT of maintenance is brought by husband and wife, after issue 
joined, and before the nisi prius^ the wife dies \ the nisi pritts 
proceeds ; the postea of the nisi prius recites that at the nisi prius 
the husband and wife appeared ; (the verdict being found for them) 
they have judgment ; error is brought, and is assigned in the death 
of the wife before the nisi prius ; and upon this an issue is joined, 
and found for the plaintiff in error : yet judgment was affirmed ; for 
the error assigned was contrary to the record, and in this case the 
record must be believed, and not the verdict ; for if an averment 
shall be received against a record that it may be reversed, by the 
like reason an averment should be received against the record of the 
reversal, and so produce an infinity, tf the error had been assigned, 
that the wife died pending the writ, and it had been so found ; judg- 
ment had been reversed. 

Upon a general issue, a verdict which is contrary to another 
record, shall be allowed ; but not a verdict found against the same 
record upon which the verdict is given. 

CASE XCIII. 

In case of the death or removal of a sheriff before the end of his 
year; no new process shall issue until a new sheriff is made, but 
shall wait till then, and not be directed to the Coroners ; But if issue 
be joined, and the plaintiff suggests to the court that the sheriff is 
his cousin, and the defendant does not deny it; process shall issue 
to the coroners to speed the suit. So if it be suggested in chancery, 
and not denied by the other party, that the sheriff is plaintiff, or de- 
fendant in the suit ; the writ shall be directed to the coroners. [By 
the statutes of 12 E. 4, ch. i, and 17 E. 4, ch. 6, after the end of 
Michaelmas and Hillary terms, no writ or process shall be directed 
to the old sheriff, for the sheriff is not to continue in his office any 
longer] (/). Where a sheriff makes a false or insufficient return, he 
shall be fined or amerced, as the case requires ; but notwithstanding 
these misdemeanors, the writ shall continue to be directed to him, 
and not to the coroners. 



(/) Note to the Second and Third 
Editions. "The words in the paren- 
thesis are a true translation of the 
French original, but are directly con- 



trary to the two statutes here cited, 
which enact that he may execute his 
office during these two terms, if he 
have not a writ of discharge.'' 
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Case XCIV. 



CASE XCIV. 



The corporation of the bailiifs and commonalty of Dale has land H H. 6. 12. 
and franchises; the king changes their name, and they are incor- 
porated by the name of the mayor, bailiffs, and commonalty of Dale : 
the land and the franchises which they had, remain with this new 
corporation ; for the new patent of incorporation recites their former 
name, and changes it as above ; and this new corporation continues 
composed of the same persons and place which constituted the old 
one. 

A patent of certain lands is made to J. S. J. S. is afterwards con- [ page 100. ] 
firmed by the bishop, by the name of T. S. notwithstanding this 4 H. 6, 2. 
change of his name, the land remains with T. S. But if after the ^^^^ "FeofT- 
confirmation, a patent had been made to J. S. it had been void ; for ments, 58. 
confirmation by the bishop is as a second baptism, and changes the ^\^^ '^' 
name. So in the principal case, if after their new incorporation, a Br. Cases, 73. 
patent had been made to them by the name of their old corporation ; 
such patent had been void. Every one is bound to know his own 
name, and not the name of another. 

CASE XCV. 

A PRECIPE quod reddat is brought against A. A. vouches B. who 14 H. 6, 7, 19. 
enters into warranty, afterwards the demandant releases all his right ^ ^* 7» 38- 
to A. A. cannot plead this release, for the continuance now in aU the judges, 
court is between the demandant and vouchee, and when the de- Hob. 163. 
mandant counts against the vouchee, the vouchee may plead this 
release, and may also plead a release to himself made after he had Co. Lit. 265 b. 
entered into the warranty ; for he is now tenant in law of the land. 

If in this case the demandant recovers against A., and A. recovers 
in value against B. the vouchee, (B. not having pleaded the release) 
and the demandant has execution ; A. by the force of this release 
shall maintain a writ of right, or an assise against the demandant, 
and this recovery in value shall not bar him from his writ of right or 
assise ; for the value concerns the vouchee, and the writ of right or 
assise is not brought for the land which was recovered in value, but 
for the land which the tenant has : if A. recovers in the writ of right, 
or assise upon this release ; B. shall be restored by audita querela to 
the land so lost in value ; for A. shall not have both. 

Right cannot die. 

CASE xcvr. 

Judgment is given in trespass, the plaintiff sues a scire facias i Cr. 527, 528. 
against the defendant to have execution, the defendant has the plain- I? |J- ^» *7- 
tiffs release to plead, and being warned upon the scire facias^ he k. Q. ^^* 



no 
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Case XCVI. 

Dyer i68. 
Audita Que- 
rtla^ Scire 
facias. By all 
the judges in 
the Exchequer 
Chamber, 
2 Cr. 507. 
Mo. 525. 

Ycl. 88. 
2 Cr. 59. 

[ page loi. ] 



does not plead it, and judgment is given against him : this defendant 
shall not maintain an audita querela upon the release ; for he might 
have pleaded it, and would not : but if upon the scire facias, nihil 
had been returned, and another scire facias had issued, and nihil had 
also been returned upon it ; in this case the defendant should main- 
tain an audita querela upon this release, for he had not garnishment 
in facto : those two nihils are only garnishment in law. 

Vigilantibus subserviunt jura, non dormientibus. 
Upon a recognizance, two nihils ought to be returned upon the 
scire facias, before execution can be awarded, but upon a scire feci 
returned upon one of them excution may be awarded. So on sci,fac, 
to have a charter of pardon allowed. And upon a judgment given 
against the testator, and scire facias sued against the executor to 
have execution of this judgment, two nihils ought to be returned ; 
but againt the party himself, one nihil serves to have execution in 
the Common Pleas, and two in the King's Bench. 

Detinue is brought for a deed, the defendant pleads, that the 
plaintiff and one A. delivered the deed to him upon condition, and 
that it was to be delivered to the plaintiff, if the condition was per- 
formed ; but if otherwise, to be delivered to A. and that the defen- 
dant doth not know whether it be performed or not ; and he prays 
a scire facias to warn A. This scire facias issues against A. and 
although 20 nihils be returned against A. the plaintiff shall not have 
the writing delivered to him ; for the defendant is not in fault If 
the garnishee appears, he cannot vary from the condition alledged 
by the defendant : for if he varies, the plaintiff shall have the deed 
by judgment against the defendant; and the garnishee shall also 
have detinue against the defendant, if his allegation of the condition 
is false. 

CASE XCVII. 

19 H. 6, 47. A SERVANT kills a feme covert, who is his mistress \ this is petty 
By the judges treason (£) within the statute of the 25 E. 3, ch. 2, which says, if a 

{g) In old English Law, inasmuch as 



Ycl. 1x3. 
I Cr. 528. 



12 H. 4, 15. 
3 H. 6, 50. 
21 H. 6, 85. 
Detinue, gar- 
nishment. 



the killing of a person in authority by 
an inferior, who owed him obedience, 
was deemed to involve somewhat of 
the element of breach of allegiance, 
which is so prominent in High Treason, 
such killing was called Petit Treason. 
It might be committed by a servant 
killing his master; by a w^ife killing 
her husband ; by an ecclesiastical per- 
son killing his superior, to whom he 
owed faith and obedience. The punish- 
ment of petit treason was in a man, to 



be drawn to the place of execution and 
hanged ; and, in a woman (as in high 
treason) to be drawn* and burnt to 
death, — which in the year 1790 was 
altered to hanging (4 Bl. Com. 89, 203, 
204). The crime of petit treason was 
abolished by stat. 9 Geo. 4, c. 31, s. 2, 
and 24 & 25 Vict. c. 100, s. 8, and any 
killing which formerly amounted to 
petit treason now amounts to murder 
only (compare 4 Steph, Com. 77, 78, 
150, note). 
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servant kills his master. They are one person, and therefore he is Case XCVII. 
servant to her. '^^[^^, 

Clergy is denied in the case of burning of dwelling-houses, (A) by equity. 
the equity of the statute of 23 H. 8, ch. i. and in the case of pro- po^^er?" 
visors upon the statute of 27 R 3, ch. i. For these are statutes for Case, 
the pubUck good, and therefore shall be taken by equity. 

CASE XCVIII. 

Maintenance is brought against four, three plead not guilty, the 31 h. 6, 9. 
fourth justifies, saying that he went to counsel learned in the law, to " ^^' S* 
take advice for his servant in a suit which the plaintiff had com- donCcase.^^ 
menced against the said servant ; the plaintiff replies, that the defen- 
dant gave money to certain men for maintenance of the said suit ; Maintenance, 
upon this they are at issue, which is found against the plaintiff, not J*^y?^^' *^ 
guilty: the other issue against the former three is found with the sion. 
plaintiff; the plaintiff has judgment upon this second issue (although 
the trespass was supposed a joint trespass by the original and the 
count) and he is amerced for the other. This judgment was affirmed 
in error. For, the plaintiff, by his replication, did not confess the 
trespass by the four defendants to be committed severally; if he had 
acknowledged that, the judgment had been given erroneously. iiCo. sb. 
Where many are joined defendants in trespass ; if, upon a joint plea 
or several pleas pleaded by them, a verdict finds one of them guilty, 
and the others not guilty ; the plaintiff shall have judgment : for, 
such a verdict in trespass, in such case does not abate the writ ; for 
the trespass may be several, or it may be joint, and the plaintiff does 
not confess any thing contrary to his writ. 

A. gives money to B. to distribute for a suit between C. and D. 29 H. 6. 
B. does not distribute it ; yet A. is punishable in an action of main- ^*^' ^*"*" 
tenance : if B. had distributed it, they had been both punishable. 21 H. 40. 
In ♦ a pracipe quod reddat against a servant, the master cannot lay ^ P*g« 'o^. ] 
out his own money in this suit, but he may lay out the servant's *^' ^ '^ ' 
wages. A master may expend his own money in defence of his 
servant's cause, where debt or trespass is brought against the servant; 
because of the danger of losing his service. 

CASE XCIX. 

Debt is brought against the heir upon the obligation of his father ; i Brownl 106, 

the defendant pleads that he has nothirg by discent except 20 acres ^'J?' >j 

of land in Dale ; the plaintiff replies that he has more lands by 2 Cr. 236. ' 

discent, viz. 40 acres more in Sale; upon this, the parties are at Molineux 

Case. 

(A) Compare now stat. 24 & 25 Vict. c. 97. Benefit of clergy was abolished 
by Stat. 7 & 8 Geo. 4, c. 28. 
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CaseXCIX. issue, and a verdict is found for the defendant; yet the plaintiff 

Hill. 7 Yel. ^^ \i'^y^ judgment for the 20 acres of land in Dale, for the defen- 

169. dant has confessed them, and the verdict has not destroyed the 

Jac. Com. confession ; if there be a discontinuance in this case, it is not aided 

Debt, verdict, by the Statutes of Jeofails 18 El. ch. 14, for the plaintiff has judg- 

tout temps. ment upon the confession, and not upon the verdict In debt, upon 

6 H. 7,'ii. an obligation, the defendant pleads that he delivered the obligation 

2 Co. 5 a, 4 b. to the plaintiff upon a condition to be performed by the plaintiff, 

Case. Often which the plaintiff has not performed, and therefore it is not his 

adjudged. deed, and upon this, they are at issue, and a verdict is found with 

2 Cor ^04 ^^ defendant, that the condition is not performed, and yet judg- 

211. ment is for the plaintiff; for the defendant's plea confesses the obli- 

^? Ic ^^ gation to be his deed, and the verdict does not disprove it, and the 

Yel. 138. issue is deed or no deed ; and whether the condition be performed 
or not, is not material in this case upon this issue. 

Confessio facta in judicio omni probatione major est, 
Co. Lit. 207 a. An obligation of 100/. upon condition to pay 50/. at a certain day 
Ilob. 199. and place ; in an action of debt, upon this obligation, the defendant 

pleads a tender of 50/. at the day and place, and adhuc paratus : if 
the plaintiff will, he may have judgment for the 50/. But if he joins 
issue upon the tender and refusal, and the verdict passes with the 
defendant, the plaintiff loses the whole obligation ; for he has re- 
. nounced the condition, and the benefit of it, by not praying judg- 
ment for the 50/. and this his avarice shall hurt him ; and there is 
no confession in this case, as there is in the principal case concern- 
ing debt and assets ; nor is there in the principal case any claim of 
a forfeiture as there is in the last case. Volenti nan fit injuria. 

CASE C. 

The king by his patent, grants to B. the custody of the land and 
3S^H. 6.^ ^cir of A. who is the king's tenant by knight's service ; A. afterwards 
Fitz. Card, 14. dies, his heir within age ; a tenant who holds by knight's service of 
rative ^'^'°' the said heir dies, his heir within age : the patentee shall not have 
12 C. 2 ch. the wardship of the heir last mentioned ; but it belongs to the king; 
24, abolishes ^^^ j^^ jg ^^^ jjgjj. ^^ ^ ^^^ though he be in ward to the heir of A. 

this wardship ,,. , »i_ it- ^-i,.^* ^,r 

and tenure. and the kmg has passed the wardship of the heur of A. to B, Yet 
[page 103. ] such a special case requires special words : and B. shall not have 
this second wardship in right of the first wardship. 

By all the Judges of England. 

Dyer 268, The king's grant to A. of all fines and amerciaments of the tenants 

2 M. 7, 7. q£ ^^ Jqcs not pass fines and amerciaments imposed in the King's 
Flowd! ^ Bench, Common Pleas or Exchequer, nor before justices of gaol- 
delivery, justices of peace or clerk of the market, upon any of the 
king's officers who are tenants to A, For these fines, &c, are royalties, 
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and ought to have special words to pass them. The law is the same Case C 
where there are tenants of A. and a fine or amerciament is assessed 
upon one who is tenant both of the king and A., this fine &c. does 
not pass without special words to grant the fines and amerciaments 
integre teneniium 6^ non integre tenentium. 

Jura regis specialia non conceduntur per gmeralia verba. 



[page ,05-] THIRD CENTURY. 

CASE I. 

14 H. 6, 25, A WRIT of entry (i ) in the nature of an assise is brought against A. 

adU^eed ^^^ pleads in abatement of the writ; that before the seisin and 

Lord Grey- disseisin supposed, £. was seised in fee of this land, and being so 

stack's Case, seised, leased the said land to him and his wife during their lives, 

6 Co. 24. &Qd that his said wife is in full life at Dale, and is not named in the 

HeUiar'sCase. writ j the plaintiff replies, that long after the seisin of E. of the lands 

Plwiding, con-' aforesaid, he was seised in fee of the said lands, and leased them to 

fession, and E. for life, and that E. being so seised, made the said lease for lives 

Saveree*^^' to A. and his wife, and that he entered for the forfeiture, and was 

repugnancy. seised until A. entered and ousted him ; this is a good replication 

2 Vent. 212. without traversing the seisin in fee of E. for that was confessed and 

3 Cr. 653. avoided before ; for when E. made a lease for life to the husband 
Ycl^if/ * '^ ^^^ ^^^' ^^ gained a wrongful fee to himself by this lease, whicli fee 

is destroyed by the entry of the demandant for the forfeiture, as is 
also the jointenancy between A, and his wife. 

A confession and avoidance with a traverse make a plea bad, 
Carth. 166. for by that means the party denies what he has confessed. 

F. N. B. 150. If a lessee for life makes a feoffment ; or if there be two join- 
♦ 2 Co. 77 b. tenants in fee, and one of them makes a feoffment ; • or in case of a 
Cromwell's conusee of a fine sur conusance de droit come ceo with grant and 
?^' ^ render to the conusor (the land in this case being the conusor's) ; 

in all these cases, the law gives no dower ; not to the wife of such 
lessee for life, although there was no entry for the forfeiture ; nor to 
the wife of the conusee in the said case ; nor to the wife of the join- 
tenant ; for the fee which the lessee or conusee had, was only for an 
instant ; and the sole seisin of the husband was only for an instant, 
and the law makes sole seisin requisite to entitle the wife to dower ; 
and the sole seisin was also in law only for an instant, where the 
husband, who was jointenant with another, made the feoffment. 

(i) Abolished by Stat. 3 & 4 Will. IV., c. 27, sec. 36. 
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Case II. 



CASE II. 



Two bring a writ of error, one of them dies ; the writ shall abate ; ^^ 

for the judgment upon the reversal in a writ of error, is, quod judi- Vel. 209. 

cium reversetur^ &* quod quer' restituantur ad omnia qua perdiderunt^ 35 H* 6» 9« 

and there cannot be any restitution to a dead man: but if there Ir.J/i.' 

be one or more defendants in a writ of error, and some or all of Carter, 194. 

them die; the writ shall not abate; for the judgment for them is jjill. Q^Tac. 

only that the first judgment shall stand ; and there is no award made Lord George 

for the dead person to have any thing : and in this last case upon ^^ against 

the death of the defendants or one of them, a sdre facias shall be Cavendish. 

awarded against the heir or executor of the defendant, as the case Bromley 

against 

requu-es. in 

Two bring an audita querela^ one of them dies ; the writ shall not dower. 

abate ; for this writ is to discharge the execution, and not to recover g^^j^' ^ ^^^' 

by any judgment Outlawry and excommunication are good pleas i Went. 34. 

in an audita querela. In error or attaint to reverse a judgment ob- Y^'^ ^ J^* 

tained by A. against B. upon a verdict or confession respectively ; if Judgment 

the outlawry was in the action for which the error or attaint is affirmed m 

error, 

brought, it is no plea ; for the reversal of such judgment or verdict 2 Cr. 19. 

destroys the outlawry. IP Cp- '34» 

' ' . Read and 

Exceptio nulla est versus actionem quoe excepttonem pertmtt Redman's 

Sublato fundamento cadit opus. Case. ^ 6^Co. 

dock's Case. 

CASE III. 

In dower the tenant demands the view ; after the view had, the - |j 5 y^ 

writ abates for false Latin ; the demandant brings another writ of View. 

dower for the same land against the same tenant : he shall not have 

the view in this case ; (^) for visus non est necessarius^ and the said 

statute says non concedatur visus nisi tdfi est necessarius. „, ^ 

-r^ 1 T • ^ t « -r^ 1 West. 2, cap. 

By the Justices of both Benches. 48. 

CASE IV. 

Debt is brought against two executors ; they plead that the tes- 9 co. 37 b. 

tator made another person, viz. A., his executor along with them, 39 H. 6, 35. 

who has ♦ administred, and is in full life at Durham, and not named Executors, 

in the writ; and they pray that the writ shall abate : the issue in this * i Lev. i6x. 

case shall be tried at Durham ; and a writ shall be awarded to the ^j^!?' ^^ 

bishop of Durham for the trial of this issue, and after the trial to Swallow v, 

remand the record to the court out of which the writ issued. ^sa^'S"* 

By all the Judges in the Exchequer- Chamber. 

{k) In the Third Edition, published "he shall not have the writ in this 
in 1 77 1, a palpable clerical error has case." 
crept into this case, which runs there, 

j 2 
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Case IV. 

2 E. 3, pi. 87. 
21 E. 4, 23. 

3 H. 6, 7. 
19 E. 3. 

[ page 107, ] 

Fitz. Ex- 
ecutors, 80. 
35 H. 6, 36. 
Dyer, 160. 
9 Co. 37 a. 



39 H. 6, 36 
7 E. 4, 14. 



Chancery. 



Two executors are made, one of them does not administer ; a writ 
of debt in this case lies against him alone who administered ; for he 
who refused to meddle with the estate of the testator, shall not be 
charged with it But where two are made executors, and one of 
them proves the will and administers alone \ in a suit for a debt due 
to the testator, the suit ought to be in both their names ; for he who 
refuses or does not meddle with the estate, remains executor to 
advance the benefit of the testator, and not to his damage where he 
does not meddle with the estate j and he remains executor during 
the life of the other, although he refused before the ordinary. 

CASE V. 

A. HAS these four feoffees to his use, B. C. D. K A. sells this 
land to F. and requires B. and C. to pass the estate of it to F., and 
A. also requests B. and C. to require D. and E. in the name of A. 
that they also shall pass the estate to F., and they and B. and C. do 
all this, and pass the estate accordingly to F., but A. did not speak 
with D. and E. to this purpose ; A. afterwards sells the same land to 
G., and requires D. and E. to make an estate to him of it, and they 
do so : upon a suit in chancery by F. against D. and E. they were 
discharged by the advice of the justices ; for A. did not personally 
require them to make an estate to F. F. may sue A. and also G. if 
G. had notice of the first sale ; and G. may also sue A for this 
deceit. Vendens eatidem rem duobus falsarius est 



35 H. 6. 
Fitz. Sub- 
poena, 20. 
F. N. B. 80, 
Peers, Peace. 



Dally, 82, pU 

24- 

6 Co. 53. 

Hob. 61. 



CASE VI. 

Upon the oath of any subject in chancery, that he is in dread and 
fear of his life by a peer of the kingdom, the chancellor shall write a 
letter to him to appear to find sureties of the peace on this occasion ; 
and if he does not appear upon the letter, a supplicavit upon this 
matter shall be directed to the sheriff, or to such other persons as the 
chancellor thinks fit, to compel the said peer to give security of the 
peace with sureties \ and if he refuses to do it, to commit him to 
prison. This writ is called a supplicavit. 

By all the Judges of England. 

Ordo nobiliutn pluribus gaudet privilegiis. 

I. The letter as aforesaid. 2. They have a knight to try any 
issue which concerns them. 3. They are not to be arrested for debt, 
trespass or any personal action. 4. They are exempted from serving 
on juries. 5. To have no day of grace against them. 6. Upon the 
trial of another peer for treason or felony, they try him upon their 
honour only, and not upon oath. 7. When they pass through any 
of the king's forests to attend upon the king, u|X)n blowing an horn 
they may have a buck or doe, as the season of the year is. 8. They 
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have power in their house in parliament to reverse judgments given Case VI. 
in the king's bench. 9. They have the benefit of clergy, though 
they cannot read. 10. They are not liable to find carriages for the 
king when he removes from one place to another. 

CASE VII. [ page 108. ] 

At the common law, if an usurper's clerk was admitted and insti- Co. Lit. 
tuted to a benefice, before or on the day of the purchase of the writ, 5^0. 49 a. 
a quart impedit did not lie for the patron. West. 2, cap. 5, helps 38 H. 6, 21. 
this case ; the writ lies if there be not a plenarty six months, before prohibition^ 
the writ was purchased ; the right is not destroyed by such plenarty quare impedit 
and usurpation. Advowson for tithes lay for any value of tithes at g^^^iV^"' 
the common law; but by that statute it does not lie for less than a judges of 
fourth part. If a contention be in the Spiritual Court between two Ei^land. 
incumbents, who claim by several patrons, a prohibition lies, if the |g, ' 
suit concerns the fourth part or more ; but if it be for less, a prohibi- 
tion does not lie. If it be for a fourth part or more of the advowson 
of the patron whose clerk is sued in such suit, if he loses it, the 
advowson which is a temporal inheritance will be much impaired by 
it ; therefore a prohibition lies. 

CASE VIII. 

In trespass the parties are at issue ; at the trial some of the jurors 27 H. 6, 4. 
appear, and some make default; a distringas with decern tales is ?h 6 22! 
awarded ; upon this distringas a full jury appears ; at this day a pro- By aU the 
tection cast for the defendant shall be allowed ; for he is then de- H^^^ ^ 
mandable, and the end of a protection is to excuse his default. A Co.Lit. 130 b. 
protection does not lie, after a juror is sworn. 

CASE IX. 

Several persons were in debt to A. B. buys these debts from A. 37 H. 6, 13, 
and upon this B. enters into an obligation of 1000/. to pay A. 500/. 
at a certain day ; B. sues A. in chancery to be discharged from his 
bond, because the debts assigned to him can only be released by A. 
and only be sued in A.'s name, being things in action ; and so the 
bond was given without any valuable consideration : a decree was 
made by advice of the judges, that this bond of B. should be dis- 
charged. 

If after this decree, A. sues B. upon this bond in the Court of 
Common Pleas, and B. pleads this decree ; the court will reject this 
plea ; for the common law proceeds upon certain fixed and invariable 
rules ; the chancery proceeds at the discretion of a good man. A 
decree there binds the person to obedience, but does not at all 
operate upon the matter in question. 

Buying of debts is maintenance at common law, and punishable 
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* 12 Ann. 

Sess. 2, cap. 

II. 

9 Co. 26 b. 



Case IX. by indictment or information ; but it is not pleadable in bar of this 
obligation ; for the condition of the obligation was to pay a sum of 
money, not for debts bought ; and this buying is collateral to the 
condition. A bond for payment of a sum of money upon condition, 
in the case of simony ; the simony may be pleaded against such bond 
by virtue of the 31 El. cap. i. So for * usury by 13 El. cap. 8. So 
against a bond given to the sheriff or gaoler contrary to the statute of 
23 H. 6, cap. 10. These statutes give averments in such cases ; but 
there is no statute which gives such averment in the case of main- 
tenance. The advice of the judges in the principal case was upon 
[ page 109. ] the examination of the matter in equity. At common law, in a suit 
upon an obligation with a condition to pay a sum of money, no 
collateral matter is pleadable to avoid it He who has a decree in 
chancery proceeds by attachment against the party against whom the 
decree was made. 

A bond without any consideration is obligatory, and there is no 

relief in equity against such a bond ; for it is voluntary, and as a 

gift, and no consideration is pretended. If a drunken roan gives his 

bond, it binds him. A gift of any thing without a consideration, is 

good ; but it is revocable before the delivery to the donee of the 

thing given. Donatio perficiiur possessione accipientis. This is one of 

3 Cr. 821. jjjg yyjgg Qf \^^ ^ jg indebted to B. and C. to A. A. assigns the 

2 Cr! 342. <ict)t due to him by C. to B. in satisfaction for the debt due by A. to 

15 H. 7, 2. B. This is not maintenance. 



5 Co. 49 b. 
I Co. 45 a. 
Plo. 332 a. 

36 H. 6, 24. 
3SfI. 6, 21. 

37 H. 6, 21. 
Dyer, 222. 
Pardon, 
Audita que- 
rela. Patents. 



CASE X. 

QuATERMAiNES sheriff of Oxford, upon process awarded out of the 

King's Bench against A. of capias^ alias, pluries 6- exigent, returned 

upon the exigent, that A. was 4 exodus 6- comparuit, whereas in truth 

he was 5 exactus and outlawed ; the king's attorney prayed a writ to 

the coroners to certify the truth of this ; the coroners certify that A. 

was outlawed upon the exigent; Quatermaines afterwards obtains 

the king's patent of pardon ex mero motu, speciali gratia &* certa 

scientia, of all misprisions, offences and contempts ; after this pardon 

was obtained, the judges of the King's Bench fined him 100/. for 

this false return ; the fine was estreated in the Exchequer ; and upon 

an attachment out of the Exchequer, Quatermames was taken in 

execution, and committed to the Fleet. He sued a special writ upon 

this pardon, in the nature of an audita querela, comprising all this 

matter^ and returnable in the King's Bench ; and was removed by 

habeas corpus out of the Fleet into the Marshalsea. And this 

matter being examined in the Exchequer before all the judges of 

England, Quatermaines was discharged. 

Resolved in this case ; i. That the patent by said general words, 
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pardoned said offence, a. That an habeas corpus lies in this case Case X. 
to remove Quatennaines out of the Fleet, though committed there by 
the Court of Exchequer for a debt due to the king. 3. That because 
the pardon preceded the setting on of the fine, therefore the fine . 
may be discharged. 4. Quatermaines had no day in court to plead 
this pardon in the King's Bench or Exchequer, and therefore it 
should be allowed him now. 5. An audita querela does not lie 
against the king, the suit must be by petition. 6. After judgment, 
and before or after execution, the king's pardon discharges the debt 
or offence and execution of it, and is pleadable against the king : 
this principal case for the audita querela was after execution, and this 
special writ in the nature of an audita querela was devised, and 
Quatermaines discharged upon it. 

CASE XL [page lie] 

A. IS indicted of high treason, and arraigned upon it, and some of By all the 

the jurors sworn, and because there was not a full jury, they were ^^^j^f 

adjourned to another day ; at that day, a full jury appeared : they 32 H. 26. 

who were sworn before shall be sworn again. In this case, and also Tr^son, 

, , ^ , . a . challenge, 

m petty treason at the common law, and at this day, 35 jurors may adjournment. 

be challenged peremptorily ; for the common law being abridged as 5? ^v ?' ^^•^?* 
to this, by a * statute of H. 8, is restored by the t i Mar. ch, 10, for J^' l. ^ 
other felonies, 20 only may be challenged peremptorily, at this day c. 23. ' 
by a § statute made in the time of H. 8, in a suit between common + i & 2 P. 
persons no juror is sworn, till a full jury appears (/). g°22 H.^,'° 

c. 14. 
CASE XII. 

A. IS bound in a bond to B. to save B. harmless from a bond 35 H. 6, 19. 

which B. made to C. B. sues A. upon his bond ; A. pleads that he ^? ^' ^ ^' 

has saved B. harmless from the bond which B. made to C. and does Br. Cases. 

not shew how j this was judged a bad plea. JVon damnificatus had ^ Co. i. 

been a good plea ; but where conservavit indemnem is the plea, the Manser's 

manner of discharge ought to be shewn : a jury cannot judge of such S^\ . 

uncertain general pleas ; the general issue of non damnificatus being oi^botl/" ^^ 

waived, such a general plea, and the issue taken upon it, perplex the Benches. 

Pleading, oon- 
J^"y- ^ ditions. 

CASE Xlil. 

Maintenance was brought in an appeal of mayhem, sued by A. 21 H. 6, 15. 

against the defendant's servant ; the writ of maintenance was in ^^ ^ ^» 5- 

loquela de mayhem^ and not in appello; and yet adjudged good. The Maintenance 

plaintiff counted against the defendant, that the defendant maintained Br. 
the suit in the said appeal, issue is joined upon this, and it is found, 

[(/) Compare Archbold's Criminal Pleading, i8th Edition, pp. 156 — 165. 
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Case XIII. that the defendant gave B. a certain sum of money to distribute 
among the jurors, who were to pass upon the trial of the mayhem, 
but it is also found, that R did not distribute any money ; the plain* 
** Ante 2, 98. tiff had * * judgment, which was affirmed in error : the defendant's 
eye was evil ; for his delivery of the money to B. for that purpose, is 
maintenance, though B. did not deliver it over to the jurors. 

CASE XIV. 

39 H. 6, 32. The king granted the office of the Marshalsea to the Duke of 

I?t/^I»^* ®^ Norfolk in fee, with power by the same patent to grant it to another 

Ca^. ^ foi^ ^^^c \ ^^ du^^ makes a grant of it to B. for life, which is brought 

Dy. 279 a. by the duke's attorney into the King's Bench ; and there inrolled at 

9 o- 95» 9^1 ^^ instance of said attorney ; and R is there sworn to exercise the 

Sir George office duly. The grantee, viz. the duke without special words can- 

Case ^^^ * not make a deputy. Though he has power to make a deputy, he 

Stamf. 35. cannot do it without a deed. A misuser of this office by the grantee 

Office, deputy, £q,. jjfg jg g^ forfeiture of the fee of the said office ; it is the same law 

feiture. ' if the deputy suffers a voluntary escape of one in execution for debt 

I Salk. 18, 19. or damage, it is a forfeiture of the said office ; and the law is the 
[ page III. ] same, if there be many negligent escapes. An officer of record can- 
Dy 270 a. ^^' ^ displaced without record. If such grantee for life, or his 
9 Co. 98 a b. deputy be not able to satisfy for the escape of one in execution for 

debt or damages, respondeat superior. 

If a gaoler suffisrs a voluntary escape of a felon, it is felony in him 

alone \ and not in his superior. For the negligent escape of a felon, 

if he be attainted, the fine is 100/., if not attainted, looy. to be levied 

I Salk. 272. on the said patentee. In the case of a sheriff (where his gaoler 

1 Salk. 18. suffers an escape) this forfeiture is to be levied upon him, and his 

gaoler is answerable to him for it. 

CASE XV. 

3 Lev. 68. ^^ ^^ assise, the recognitors departed from the bar after they had 

23 H. 6, i8. heard the evidence of the parties ; after this departure, and before 

Assise, abridg- ^^® verdict was given, the plaintifTwas suffered to abridge his plaint 
ment de , After verdict is given and entered, the plaint cannot be abridged. 

plaint. 

2 Keb. 641. 

CASE XVI. 

32 H 6 14 ^^ attorney of the Common' Pleas was assaulted at Westminster, 

Attorney, and imprisoned in the palace there by A., a bill was entered in the 
jurisdiction, Common Pleas for this offence : a venire facias was awarded to the 

trial, vtnire , <^ , ^, /•»»,. « <. , 

facias. Warden of the Fleet to return de aula West 24 to appear before the 

said justices, to consider of certain articles to be proposed to them ; 
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the warden of the Fleet returns twenty-four attornies, who find the Case XVI. 
bill true : a capias was awarded against the offender. 

By the Justices of both Benches. 

CASE XVII. 

The king's pardon] of all misprisions, offences, and contempts, ii Co. 65, 66. 

pardons an ofTence against any statute. Where the informer begins 37 H. 6, 4. 

his suit before the offender obtains the king's charter of pardon ; the n h! 7I 10. 

informer shall have his part: but not if the king's pardon comes p^ 7» ^5- 

before the suit of the informer. eral pardon, 

By all the Judges in the Exchequer-Chamber. information. 

CASE XVIII. [page 112. ] 

The king being indebted to A. in 100/., A. obtained the king's 37 H. 6, 15. 
tally, to levy it out of the tenths and fifteenths in the collector's 
hands ; A. the plaintiff shewed this tally to the collector, when he 
had assets in his hands, and offered him an acquittance, and he 
refused to pay it ; upon this, A. brings an action of debt against the 
collector; the defendant pleads an act of parliament made before 
this tally, to pay 1000/. to the mayor of the staple which he had 
advanced to the king ; and also a tally to pay 100/. to the Duke of 
York, and that both these sums were to be paid out of the first 
money which should come to his hands of the said tenths and 
fifteenths ; both which he had paid ; and that he had not assets when 
the plaintiff shewed him his tally : this cause was adjudged for the 
defendant, and affirmed in error ; for the plea is not * double ; for the * See 4 Anne, 
pleading of the act of parliament was only an introduction to the sub- Several mat- 
stance of his plea, which is, that he had not assets when the plaintiff ters may be 
shewed him his tally. ft^^^^ with 

--,,,. ' . . - - ,.^ - , leave of the 

The kmg grants an annuity m fee, or for life or years, and the court, 
patent does not determine from whose hands the grantee shall y, N. B. 152. 
receive it ; this is a void grant. So of a grant of a rent-charge out of 
the king's manor, with a clause of distress, this is a void grant ; for 
the king cannot be sued, nor can a distress be taken upon land in Dy. 92. 
his possession. 

CASE XIX. 

In detinue, the plaintiff counted of the deteiner of several things, 3 H. 6, 43. 

and alledged the value in gross, and not the several values of each of \^3* ^* 

them by itself; the defendant pleaded non detinet ; a verdict is found 22 E. 4, 28. 

for the plaintiff, and damages in a gross sum ; the plaintiff had judg- }^\ 5* ^• 

mentj which was affirmed in error : for the verdict has made the diet count, 
count good in this case as seems to Fitzherbert abridging this case. 
The judgment in detinue is to recover the thing detained ; and if the 
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Case XIX. sheriff cannot find it, to make the defendant pay the plaintiff the 

value of the thing detained with damages and costs for the detainer. 

In the principal case, all. the things demanded ought to be delivered, 

Cro. Car. 44, or none of them ; for if any part of them be delivered, that delivery 

^'^ is void, because there is no value of that part found by the verdict ; 

for the damages are entire for the value of the whole. The sure way 
is to declare specially of the value of every thing by itself. And it is 
so in waste upon a writ to enquire of damages : and yet entire - 
damages may be given in waste \ when the waste is confessed, or not 
denied to be in all the places assigned wasted, or when the recovery 
in waste is upon the grand distress : but it is otherwise when the 
waste is charged in several places, and it is so found by the verdict ; 
for in this case several damages ought to be given : yet, if waste 
be alleged in boscis sparsim crescentibus^ entire damages may be given. 

[ page 113. ] CASE XX. 

33 H. 6, 17. A. RECOVERS land in fee-simple against B. in a real action tried, 
where B. had nothing in the land ; because B. appeared and pleaded 
to this action, this recovery shall deliver A. and his heirs by estoppel, 
although B. should afterwards purchase the said land. A recovery 
by default against the father, in a real action, leaves the father, and 
his son after his death, to their writ of right : but if the recovery was 
by default, and the father was not summoned ; the father, and after 
his death his heir, shall avoid this judgment by a writ of deceit 

By all the Judges of England. 

In formedon, if the tenant pleads ne donapas^ and a verdict passes 
against the demandant ; the heir in tail has no remedy but by error 
or attaint : if the tenant pleads any collateral plea, and it is foimd 
against the demandant in the formedon, by trial ; yet a formedon lies 
for his heir. Where a recovery is against tenant in tail, by default ; 
his heir may have a formedon. No estoppel of the father binds the 

3 Co. 3 b. heir in tail ; by the force of Westm. 2, ch. i. 

West 2, ch. 4. A. is disseised by C. B. during this disseisin recovers the land 
against A. by default in a real action ; in this case A. cannot enter. 
If he was summoned, and made default, his de&ult shall be 
punished. » 

CASE XXI. 

35 H. 6, 52. No livery shall be sued by any heir, if the tenure be not of the 

28 H. 8. king by knight's service in capite^ or in socage in capite. For land 

Br ci^iiyi holden of the king by knight's service in capite, if the heir be of full 

78, 113, 114. age at the time of the death of his father, he shall pay half a year's 

Stamf ^Prar value of the land : if the tenure be socage in capite, such heir shall 

(0. ' pay relief : if he be fourteen years Qf a^e at the fifpc of the death of 
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his ancestor, he shall pay nothing. Where the king has a ward, Case XX T. 
because of another ward who is the king's tenant in capite by knight's ~" 

service ; and the ward because of ward comes first to fuU age, he Cq. Lit '77 a. 
shall sue his livery ; but not where his guardian has sued his livery F. N. B. 258, 
before him : but though his guardian has sued his livery before him, ^^^^ j.^^ 
yet the king shall retain the land and body of the ward because of chattel, 
ward till his full age. So shall every other lord do who has a ward g'- ^^ 322. 
because of ward ; if he has not the seigniory by a defeasible title : if ch. 24, these 
so, the entry of him who has right shall avoid it : so of a mortgage tenures and 

' *^ *^ services fl.re 

redeemed, and a seigniory granted upon condition. The heir of the abolished, 
king's tenant by knight's service, not in capite^ at his full age, after he DutchyofLan- 
has paid relief, shall have an ouster le maine. The king's tenant of easier. 
lands within the dutchy of Lancaster shall sue livery^ but not for 
lands held of the dutchy, and lying out of the dutchy. ai £. 4, 60. Co. Lit. 77 a. 
26 H. 8. 

CASE XXIL [page 114.] 

Two bring a formedon (m), the demandants and tenant are at 10 H. 6, 15. 

issue ; a jury appears ; one of the demandants challenges a juror, ^^^^'*!i 

the other demandant will not challenge him : this challenge, and the appeal. 
cause of it shall be examined by the judges ; and if the cause be 
good, he shall not be sworn. So it is where there are two tenants ; 
for one jointenant, or demandant for a freehold cannot prejudice the 

other. An appeal of robbery is brought against two ; upon the trial* Dally 35, p.. 

one of them challenges a juror ; this juror, without examination, shall |^- 
be drawn against them both. ^' '^^ 

CASE XXIIL 

A. BRINGS a writ of conspiracy against B. and others ; this con- 4 H. 6, 23. 
spiracy was to indict A. of a felony, of which he was arraigned and {rt^R^* 
acquitted \ the defendants plead that the indictment was before 19 H. 6, 34. 
certain justices of peace, who compelled the defendants to be jurors ^®^- '^• 
upon finding the indictment; and that they with others were jurors Dyer^Ss.'^ 
upon finding the said indictment, &c., the plaintiff replies nul tiel Conspiracy, 
record ; in this case the defendants have a day given them to bring ju^^^'^'Je 
in the record, and fail ; the plaintiff has judgment ; this judgment Peace, bane, 
was reversed: for the Court of Common Pleas ought to have 
awarded a certiorari to the justices of peace, to certify whether they 
have such a record ; for they are an inferior court to the Court of 
Common Pleas ; but in this case, where the court is superior, or the Yel. 36. 
jurisdictions equal, day is given to the defendant to have the record 
in court by a certain day. By the Justices of both Benches. 



Ow) Abolished by Stat. 3 & 4 Will. IV., c. 27, sec. 36. 
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Case XXIV. 



27 H. 6, la 
15 H. 7. 9. 
West. 2, ch. 

30. 

Stat, de Ebor. 

42 £. 3, ch. 

12. 

14 E. 3, ch. 

Nisi Prtusm 



35 H. 6, A* 
Fitz. Sub- 
poena, 22. 
Use, discon- 
tinuance, case, 
plaintiff. 



Co. Lit. 348 b. 
[page 115.] 



CASE XXIV. 

Upon a venire facias returned to try an issue, the jury made 
default ; an habeas corpora was prayed with a tales with a nisiprius, 
Non allocatur. An habeas corpora with decern tales may be granted ; 
and upon default at the habeas corpora^ a distringas with decern tales 
with the nisi prius may be granted. The venire facias ought to be 
returned before any nisi prius be granted. 

CASE XXV. 

A TENANT in tail to him and the heirs males of his body makes a 
feoffment in fee to the use of him and his heirs, before the statute of 
27 H. 8, ch. 10, of uses. This feoffment was made to the intent to 
levy 500/. for the daughter of A. A. dies, his son within age, or of 
full age enters ; he is not remitted ; for no land descended upon 
him. He has a right, but no freehold. If this feoffment had been 
after the 27 H. 8, of uses, and the father had afterwards died seised ; 
the heir had been remitted : but where A. died before the said 
statute ; the said heir must pay the said 500/. out of the profits 
received; if he has not first re-continued the estate tail by a 
formedon 



30 H. 6. 

Fitz. Devise 
22. 

Averment. 
5 Co. 84 b. 
rerryman's 
Case. An 
averment 
might be at 
Common Law 
upon a will, 
although it 
was in writing; 
but not upon a 
will by the 
Statute of 32 
li. 8, ch. I. 
See 29 C. 2, 
ch. 3. 

4 Co. I, Ver- 
non's Case,4a. 

27 H. 6. 
8 Co. 158 b. 
Fitz. Amend- 
ment, 34. 
Amendment. 



CASE XXVI. 

A DEVISE of land in London ought to be in writing, and proved 
and inrolled in the Guildhall there ; and that ought to be done by 
an officer of the city. The devise was to A. B. and C. and their 
heirs, and that A. should have all the profits during his life ; upon a 
suit in Chancery by the heir of A. the trust of this land was averred 
to be reposed in the said A. B. and C. to the use of A. and his 
heirs ; and it was so proved ; the Chancellor made a decree by the 
advice of the judges, that (A. being dead) his heir should have this 
land. At this day, no averment can be upon a will, to supply an use 
or trust of land : for a will of land devisable by the statute ought to 
be in writing ; and if the trust be not in writing, it is to be rejected 
by force of the Statute of 32 H. 8, ch. i, of Wills («). 

CASE XXVII. 

The proper name, or simame of the parties, or of the justices, 
being mistaken, is not amendable j for this rises from the information 
of the party ; for the clerk has nothing to guide him but the infonna- 



{n) This statute was explained by 
34 & 35 Hen. VIII., c. 5. The old 
law is now repealed and newly settled 



by the Wills Act, 1837, Stat. 7 Will, 
IV. & I Vict. c. 26. 



Third Century 125 

tion of the party. The same is the law of a patent, and of a writ of Case XXVII. 
error directed to the chief justice; if the name of the patentee, or of 
the chief justice be mistaken. 

CASE XXVIII. 

In account, the parties are at issue ; a jury is returned ; they are 3 H. 6. 

all challenged by the plaintiff to be within the rape and distress of the p^ ^^*^' 
defendant, and that one of the jurors was feoffee to the use of ^ ' ' 
another, and had done fealty to the defendant ; the defendant con- 
fesses it, and prays a jury to be returned of the next hundred ; triers 
were assigned to try these challenges, and they found the suggestion 
of the plaintiff, and the confession of the defendant to be false as to 

many of the jurors, but not as to them all : in this case an habeas cor- 14 11. 6, 2. 

pora with decern tales was granted in the ordinary course. 9 E. 4» 6. 

Where the plaintiff suggests that the sheriff is his cousin, and prays Keyleway, 56. 

process to the coroners, he shall have it, if the defendant does not Co. Lit. 157 b. 
contradict the suggestion ; if the defendant contradicts it, he shall ° • '39- 
not challenge the array for this cause. If the sheriff be cousin to the 
defendant, he cannot pray process to the coroners ; for the process 
to the sheriff, is to his cousin, and for his advantage ; and delay does 
not hurt him. 

CASE XXIX. [page 116.] 

A. IS outlawed upon an exigent, the process and the original vary; 3 H. 6. 

regularly, this outlawry is not reversible without a writ of error. An ?*^^ Discon- 

° ' ' tmuance, 18. 

error in a process by the fault of clerks in the King's Bench is not Dyer 174, 175. 

reversible, although in the same term, without a writ of error: it is ^'Jf'^' ^^' 

otherwise in the Common Pleas. 222, 223 ^^ 

By the Justices of both Benches. Utlary, error, 

-^. , /. . . averment. 

Ftat quoafiert consuevtt. 8 Co. 139, 

J. S. Gent, of Dale is outlawed ; J. S. of Dale Yeoman is taken yd. 157. 

upon the cafias utlagatum ; he shall plead without a writ of error, !>'• Drury's 

that he is a yeoman and not a gentleman ; and he shall be dis- ^ n^^^ 3^^ 

charged, if it be so found upon a scire facias against the plaintiff; 6 £1. Dyer 

for in this case, the outlawry remains in force against J. S. of Dale ^^o- 

Hent 21 H. 7, 13. 

^^^^' Dy. 192. 

CASE XXX. 

Upon a venire facias to try an issue, the sheriff returns the panel ; 26 H. 6. 

upon the habeas corpora the sheriff returns mandavi ballivo libertatisy Je^j^o"^ 

6^r., this is a good return : for, it may be, that the liberty was granted 19, Quod in- 

after the return of the venire facias^ and before the teste of the habeas ^onsulto feci- 

corpora : and also if the sheriff at Grst did wrong to the franchise, he revocemus, 

is not obliged to continue it. By the Justices of both Benches. Return de 

^ / ^ Viscount. 
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Case XXXI. 



CASE XXXI. 

Co. Lit. io6a. A. IS bound to B. in an obligation, conditioned to stand to the 
Fltz^bbli a- arbitrement of C. so that the arbitrement be made before 15 Mich, 
tion, 17. and that the obligor shall have notice of it fourteen days before 15 

E*^!£^ '^ *^^ Mich, to attend the said arbitrement ; and the 15 Michaelis is fourteen 
Chamber, ob- days before the date of the said obligation ; and so the notice is 
ligation, con- impossible to be performed : this obligation is good, and the condition 
yoid. Judged in the Exchequer-Chamber. 

The condition of an obligation is to stand to an arbitrement, an 
arbitrement is made which is void ; the obligation is also void : for 
the condition was possible, and became impossible by the act of the 
arbitrator. 17 E. 4 against 22 H. 6, a void arbitrement is no 
arbitrement. 

[ page 117. ] CASE XXXII. 

I H. 6, 5. By A. BRINGS trespass against B. de clauso fracto in Dale, B. pleads a 

^J?^l*« j^^g^ recovery in assise, against A. by himself, of the land ; the plaintiff 

compnse" * replies that it was not comprised within the recovery by assise : the 

trial. trial shall be by jurors without any of the former assise. It is other- 

8 Co. 65 b, wise, when an assise is brought, and such recovery pleaded \ there 

2^Cr 210 211 *^® *"^^ ^^ ^^ ^y some of the jurors of the first assise, and by 

others. For damages are only to be recovered in the first case; 
but in the latter, the freehold. 

CASE XXXIII. 

8 H. 6, 19, 20. King H. 4, granted to the two universities, Oxford and Cam- 
Br Cases 280. ^^^g^> ^^^ ^^1 should have conusance of all pleas rising within the 
8 £. 4, 12. said universities \ so that one of the parties be a scholar, or member 
H^6 \ ¥\ ^^ ^^^ ^^ them there ; and that they might judge according to the 
LittL ch, Vil- civil law. This patent is void without an Act of Parliament: for 
knage. ^he king cannot alter the law by his patent. 

By a private Act of Parliament made the 13 EL the universities 

Oxfordland ' ^^^^ Conusance of pleas as aforesaid, and to judge as above ; except 

Cambridge, in cases of mayhem, life, or freehold. The common law takes 

^IwJVrb- notice of the civil law, in the Court of Admiralty, and Court of the 

diction. Constable and Marshal ; and of the law among merchants ; and of 

the canon law in the Ecclesiastical Courts. And if any case happens 

at common law, for which there is no precedent ; the common law 

will judge according to the law of nature and the publick good. 

Z€x est dictamtn rationis. 

CASE XXXIV. 

1 £. 4, ^ Where seisin is materially alledged in a real action, in a bar, 

2 E. 4, 28.; replication or title ; it ought to be traversed ; and the confession and 
Dyer 336. ^ 
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avoidance of joint seisin and survivorship will not serve : for the CaseXXXIV. 
allegation of seisin is positive, and is to be understood sole seisin. 

But where the seisin is alledged by way of supposition, as in a writ feSicm^and°°" 

of ayel or mortdancestor (p\ where the dying seised of the ancestor avoidance. 

is alledged by the words 6- quod cum in the count j there a confes- ^^l^lj^\^ 

sion and avoidance will serve, for the reason aforesaid. And so if in urminos con- 

the writ of ayel the seisin is alledged in the ayel ut dicitur. In mort- ^^i^^orios, 
dancestor the writ is for the jury to enquire whether the ancestor of 
the demandant died seised. 

CASE XXXV. [page 1 18.1 

If a member of parliament be in execution before the parliament, Dally 58, pi. 
he shall not be discharged of it by privilege of parliament. Their 2*E^4^k ^^' 
privilege extends to forty days before the parliament, and forty days 36 H. 8. 
after : if he be taken in execution during this time, he shall be en- ^^J. ^• 
larged ; and after the parliament rises, when this time, [viz. the forty privilege, ex- 
days] is expired, execution shall be revived, Lex nemini operatur ecuiion, 
iniquum^ actus curies- neminem gravabit. Where a demurrer was ^Anne ch. 8, 
joined, no continuance was made ; upon a writ of error, the court Officers of 
considered of it several terms ; and judged it no discontinuance, members nof 

Temp. C. I. to have, &c. 

By 5 Anne, 
ch. 8. Privil^e extended to fifly days. See 1 1 W. 3, ch. 3. x i Ca 6 b. 

CASE XXXVI. 

• 

In trespass upon the statute of 5 R. 2, ch. 7, the defendant pleaded 3 £* 4» i^- 

that a long time before the trespass A. was seised of the land in ^2 k 1* 16. 

fee, and being so seised gave it to the defendant's father in tail, who See Rastal's 

died seised, and the said land descended to the defendant, and gave l'*^' ^\ 

colour to the plaintiff by A. the plaintiff replies that he was seised in & 15*. 

fee, till the defendant entered upon him and ousted him ; and he ^- ^» ^; ^• 

traverses the gift in tail : and this is well. By all the judges of Eng- intenlSient' 
land. For no possession shall be intended in the defendant, but by 
this estate tail, which he himself has pleaded. An estate tail cannot 
be gained by disseisin (^). 

Mclior est conditio possidentis y ubi neuter jus habet 

CASE XXXVII. 

A WRIT of forcible entry is brought upon this statute ; that the j e. 4, 24. 

defendant entered with force, and held in with force, in the copula- !?• ^; ^^:?' 

Bnef, forcible 

{0) See anttf p. 5, note (r.) defendant has not a title. In this case, ^^| *^ *^ ' 
ip) Note to the Second and Third the colour given by the defendant to 

Editions : — " The first possession will the plaintiff, gives the plaintiff the first 

serve to maintiun trespass where the possession." 
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Case tive : whereas the statute is in the disjunctive : this was adjudged 

good, and affirmed in error. For it is a greater crime in the copula- 

lo E. 4, II. tive for both entering and detaining with force, than in the disjunc- 

^^^- 7» 12. tive. An indictment ought to pursue the words of a statute; an 

"* * ' ' indictment shall not be taken by equity, as a writ may. Cro. 4, 
Jac. 151. 

Omne majus cotnplectitur in se quod minus est 

Qui haret in litera^ haret in coriice, 

Y. \. B. 248. And upon such writ in the copulative found for the plaintiff, he 
aj" iiy of ^the ^^^overs treble damages and treble costs. 

Statute, a writ 

in the copulative holds. Kellw. 207. 

[ page 119. ] CASE XXXVIII. 

4 ^- 4t I- In trespass, issue is joined ; at the nisiprius, the defendant makes 

Challenge, default ; this default is recorded; at the same nisi prius a protection 
default. is cast for the defendant, and recorded also ; upon the return of the 

postea^ the protection was disallowed in the Common Pleas : at the 
trial of this issue afterwards, at the prayer of the plaintiff/ the 
defendant shall lose his challenges to the array and the polls ; for 
he has made default, but his evidence has not 

By the Justices of both Benches. 

CASE XXXIX. 

4 C. 4, 40. A. IS outlawed in the King's Bench ; although before the exigent 

iJy all the ^^g awarded in this court, a supersedeas to it was there of record, yet 

judges in the . » j . , . *. , 

Fxcheauer- this outlawry cannot be reversed without a writ of error : but the 
Chamber, court in this case will grant a writ to the escheator that he shall not 

c ya Dyer 

222. seise the goods of A., and if he has seised them to restore them to 

F. X. B. 21, T. A. upon his giving security to be answerable for them, if the outlawry 
^' '^^' stands. Such outlawry in the Common Pleas shall be reversed with- 
out a writ of error. After judgment in trespass for A. against B. 
where the king is intitled to a fine by the judgment, and a capias pro 
Hob. 55. fifi^ is awarded for the king ; before B. is taken upon it, the king's 
attorney may grant a supersedeas to stay it, but not afterwards ; for 
upon the prayer of the plaintiff he may be in execution for the 
plaintiff, within the year or afler. Garnon's Case, 5 Co. 88. 

The form of a writ of error in the said principal case is without 
mention of the parties, or of the cause in suit; the erroneous 
awarding of an exigent afler a supersedeas was there of record, is 
4 Co. 53 b, only mentioned. If an infant is admitted by guardian, a record is 
54''^- made of it in the Common Pleas, but not in the King's Bench. 

II Co. 6K After a writ of enquiry of damages is awarded, continuances are used 
Yel. 67. jjj ^^ King's Bench, but not in the Common Pleas. An issue joined 
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to be tried is recited in the venire facias in the Common Pleas, bu^ Case XXXIX. 

not in the King's Bench. The process against jurors to try an issue 

joined in the Common Pleas is venire facias^ habeas corpora &* 

distringas ; in the King's Bench, venire facias 6r* distringas without 

an habeas corpora ; and both courses are law ; for all the usages of 2 Co. 16 b. 

the courts of Westminster are law. 

Nil tenure novandum ; Consuetudo regni Anglice est lex Anglice, 

CASE XL. 

In all actions where process of outlawry lies, the name and 4 E. 4, 10, 90. 

sirname of the defendant, and the addition of his quality or trade, Addition, 

and the place of his habitation then or lately, ought to be in the ment,* disposi- 

original writ j otherwise the writ shall abate: and an outlawry upon tion, exposi- 
such faulty writ is reversible : and the addition ought to be as above, °" ^ ^*'° ^' 
before any alias dictus ; for the alias dictus is only reputation, and is 
not the truth. By the Justices of both Benches. 

CASE XLI. [ page 120. ] 

The statute of the 14 E. 3, ordains that every merchant who ships 4 E. 4, 13. 
goods to be exported over sea, shall be compelled to find sureties to Acts wercTnot 
import two marks in bullion upon his return, to be delivered to the printed. 
Mint ; and he shall have two marks of coined silver for it : afterwards ?f ^' ^' ^ 
by Acts of Parliament of 45 E. 3, & 10 R. 2, it was ordained, that ^jac. * 
after three years no new charge should be imposed upon the subject. Si' Fouik 
These last general statutes did not repeal the said statute of the 1/^0.^63 k^ 
14 E. 3, for it is a special statute; and it is not a charge to the 10 Co. 138b. 
subject, for he has quid pro quo ; generalia specialibus non derogant, j^^' IT 

An Act of Parliament ordains that A. B., who is tenant in tail, 
shall only make leases for life; the statute of 32 H. 8, which enables 
tenant in tail to make leases for three lives, does not repeal the said 
Act, for the reason aforesaid ; and also one statute is negative, the 
other affirmative. After the statute 32 H. 8, a tenant in tail binds 
himself by obligation or recognizance, not to make a lease for twenty- 
one years, or three lives ; if he makes such lease, it is good ; but the Dy. 48, 49. 
bond or recognizance is forfeited. An Act compels a lessee for years ' ^*l^' ^9^. 
to assign his term within the year, or his lease to be void ; the lessor 
has in the said lease restrained his lessee from aliening on pain of 
forfeiture ; such lessee may alien without leave of his lessor, without 
any danger of the forfeiture : such was the case on the statute 21 
H. 89 made to prohibit spiritual persons to take farms. A lessee for 6 Co 43 a. 
years of B. binds himself by obligation to B. that he shall not alien 
the said term, and the lease has a condition in it that he shall not 
assign his lease to another without the lessor's licence ; the lessor 

K 
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CaseXLI. gives him licence by deed, and upon this the lessee aliens: the 
obligation is forfeited ; for this was a private act of the lessor, and 
the lessee was not compellable to make the assignment ; as in the 
said case of the Act of Parliament compelling the alienation, other- 
wise the lease to be void. Legitime imperanti parere necesse est. 

Customs and impositions are to be guided according to the 
precedents of the Exchequer, and the regalia used in other countries. 
By Bate's Case 4 Jac. in the Exchequer. Lord Lane 28 {q). 

CASE XLIL 

Co. Lit. 77 b* The king is entitled to land by double matter of record, as by 

Br^Cases^^ioS ^^^^^^"^ ^^^ office ; the king grants this land to A. At common 
10 H. 6, 15. * law, he who had right to this land has no remedy but by petition to 
3H. 7, 3. ^^ ](iQg . (Q ^hich petition, it is requisite in this case, that an office 
4 Co. 50, the be found for the party, and that there be a scire facias to the patentee, 
Sadlcrs* Case, and an interpleader with him ; by these means to avoid a double 
verse^mon-" flatter of record by a double matter of record. At this day by the 
strance de statute of 2 E. 6, ch. 8, a monstrance de droits or a traverse, with a 
4 Co 57 ?ob. ^^^^fa^^^ against the patentee will serve, as the case requires. 

By all the Judges in the Exchequer-Chamber. 

JNihil tarn naturale quam quidlihet dissolvi eo modo quo ligatur, 

tpagtiii. ] CASE XLIIL 

4 E. 4, ^i. An Act of Parliament of the 1 E. 4, cap. 2, ordained, that all in- 

Stamf.^87. dictments taken before the sheriff in his toum, should be certified to 
the justices of the peace at their next sessions, and that they should 
make process upon them, and not the sheriff or his ministers ; A. is 
indicted in the sheriffs toum upon the Statute of Liveries, and this 
indictment is certified to the next sessions before the justices of the 
peace of the county \ the justices of peace shall not proceed upon 
this indictment, for it is void ] for, the toum or leet have not power 
to inquire of any offence created by a statute, unless such statute 
gives them power to inquire of it ; but this offence of giving liveries 
is only an offence created by a statute, which statute does not give 
the tourn or leet a power to inquire of it. 

By all the Judges of England. 

Id possumus quod jure possumus. 

(q) See Latle*8 Exchequer Reports, Hshed in 1 65 7. But see the Case and 

" An information against BiUes, Mich. notes thereto in the last edition ofLanc's 

4 Jac. in the Exchequer,'''' This is the Reports, published in 1884 by H, Sweet, 

celebrated case for refusing to pay im- Lond n, at page 35. The castoiBcUis 

post, and will be found at page 22 of is also reported at great length in 

the original folio edition of Lane, pub> HowelKs State Trials, vol. 2, p. 371. 
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This word indictment is to be understood of lawful indictments. Case XLIII. 

A lease for life upon condition, requires the circumstance of entry mo \^\ u6 
to avoid it J although the condition be broken, upon the breach of i Co. 94 b. 
which the lease is to be void : so in a lease for years rendring rent, ^°- Lit. 218 a, 
and upon default of pa3rment to be void ; this lease is not void upon 2 Co. 53 b. 
default of payment only, without a demand of the rent ; and this lease P^o- '3^ b, 
for years upon demand of the rent is void without entry. ^ ^' 

Verba accipienda sunt cum effltctu, 

CASE XLIV. 

The king's grant of an office which requires skill, as in the Co. Lit. 3 b. 
Common Pleas or King's Bench, to an unskilful man, is void ; even ^2.^- '^S. 
though it be made to him and his assigns. A grant of an office of Rot. 66. 
skill to an infant, to be exercised inpr<Esenti^ is void ; but liinfuturo, B'- Office, 48. 
and that he be of full age and expert, when the office is to be exer- Dye°'/& c. 
cised, the grant is good. The bishop of Rochester granted the office Mar. 150. 
of register there to A. for life, and after the death of A. to B. an gari of ^' ^^^ 
infant; at the time of the death of A. B. was become of full age, and Devon's Case, 
being expert was capable of the office ; this grant is good. The Office, grants, 
Bishop of Rochester's Case, 5 Jac. i. i Cr. 279, 556. 

CASE XLV. 

A WRIT of deceit will lie, where a sheriif falsely returns a summons. 3 Cr. 397. 

West. 2, cap. 39, gives the averment, not summoned according to the ^ ,^; "*». ^h ^^ 

law of the land; Artiadi super chartas^ cap. 15, gives the averment of England. ^ 

in an assise, not attached by fifteen days ; and the statute of the 1 4 "Ve. na. br. 50. 

E. 3, cap. 18 (where the tenant vouches, and the sheriff returns the p^eJ^Kative 

vouchee summoned, where in truth he is dead, and there is no such deceit, judg- 

person) gives an averment against such return. The judgment in this ""^"l* ^^^^\ 

case was, by the word concessutn^ and that the plaintiff shall be cape.* This 

restored to his land; but not to the issues taken in the meantime; writ of deceit 

(for the king had those upon the grand cape) ; and that the sheriff 4rit?" S^ee for 

and the tenant capianiur. Where land is lost by a scire facias with- r ^22 1 

out warning the tenant, he shall be restored to the land and the averment 

mean profits. At this day by the statute of 3 1 El. cap. 3, no grand against the 

cape shall issue without a summons and proclamation made as the ?cr w^"™ 

statute requires : and at this day no seisure is made for the king upon Hob. 133. 
the grand cape ; but there is a general allegation of it in the sheriffs 
return. 

The word in a judgment ought to be consideratum est^ and not 2 Cr. 386. 

concessum est : otherwise it is error. So judged upon a writ of error, ^p^- 442. 

16 & 17 Car. 
Solemnitatcs iegis sunt obsen^attdre, 2, c. 8. 

K 2 
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Case XLVr. 



CASE XLVI. 

5 E. 4, 93. A. RECOVERS against B. in a precipe quod reddat^ by default ; the 

Vc!™a. bn 50. ^"' ^^ deceit in this case is judicial, and issues out of the Common 

Pleas, and the process is attachment and distress infinite, and ^is 
mentioned in the writ ; and in this case A. and the sherifif, and the 
summoners and veiors are made parties by this writ ; that is, he 
who was sheriff and made the return of the summons which by the 
writ of deceit is alleged to be false. If the present sheriff did this 
deceit, the writ of deceit aforesaid shall be directed to the coroners. 
The sheriff in this case for summoners returns C. & D. de Dale^ 
yeomen, summonitores ; the tenant shall have an averment against 
this return, that there are in Dale, yeomen, two^C.'s and D.*s ; C. and 
D. named in the sheriff's return to be the summoners, are the elder ; 
and other C. and D. the younger, by which the sheriff has returned 
9 Co. 32 a. the said false summons to be made : this issue, which of them was 
returned by the sheriff, and whether they be the summoners returned 
by the sheriff or not, shall not be tried by the country, but by the 
examination of the judges : as infancy upon a writ of error to reverse 
a fine levied by him during his nonage ; this nonage shall be tried by 
inspection, and the examination of the judges, and not otherwise. 

CASE XLVII. 

18 E. 4, 15. Upon a summons or attachment against the defendant in debt or 

3 E. 4f 30- trespass ; if the sheriff returns nihil habet, nee est inventus ; the defen- 

14 eI. Dyer, ^^^' cannot appear ; for he is at no loss ; he may appear upon a 

appeal, return return where issues are to be lost, or where he is to be imprisoned, 

avennw^t""^' ^^ ^^^ ^^^^ ^° ^^ ^^^*» ^^ ^^^ ^^^ concerned. In a prcecipe quod 

reddat the sheriff returns the tenant dead ; the demandant by the 
equity of the statute of 14 E. 3, cap. 8, may aver his life : so of the 
life of a vouchee, by the said statute. Upon an indictment of death, 
upon process upon this indictment directed to the sheriff, the sheriflf 
returns the party oudawed ; the prisoner shall have an averment that 
he rendered himself at the fifth county court. In an appeal of death, 
the sheriff returns tarde^ yet the defendant may appear, i E. 3. 5 
EL Dyer 223. 18 El. Howell's Case. Dyer in appeal. 

[ page 123. ] CASE XLVIII. 

5 E. 4, 5. A capias is directed to the sheriff to take A., the sheriff returns 

that he commanded the bailiff of the franchise, who has made a re- 
turn to him that he has taken A. and that he will have A.'s body in 
court at the day of return ; and he does not perform this ; A dis- 
tringas issues upon this to the sheriff to distrain the bailiff of the 
franchise, ad habendum corpus de A, the sheriff upon this distringas 
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returns that the bailiff, nihil habet ; upon this a capias was awarded Case XLVIII. 
against the bailifT; and he may be outlawed upon it. 

By all the Judges in the Exchequer-Chamber. 

In a quod permittaty at the distress the sheriff returns non est in^ 3 E. 3, 3. 
ventus &* nihil habet ; 2l capias shall be awarded. Lex d^ere non 
debet in justitia exhibenda. Regularly at common law a capias lies Hob. 56, 57. 
only upon trespass vi &> armis^ or for the king's fine or upon an in- |5'S* "** 
dictment vi &* armis : But the capias and process of outlawry upon 
it are given by Acts of Parliament in debt, detinue, account, annuity, 
and trespass upon the case. A process of outlawry does not lie upon 
an indictment for forestaUing, for this is not vi 6r* armis, but contra 
pacem only. Zex non deficit in justitia exhibenda. See my Reper- 
tory, title Process. 

CASE XLIX. 

A WRIT of admittas in association is directed to the justices of 5 £• 4* n- 
assise ; A. shews this writ of admittas in association to them, but V^ Assise, 
does not shew the patent by which he is made justice : in this case, Judges, asso- 
both ought to be shewn to the justices of assise. ciation. 

By all the Judges in the Exchequer-Chamber. 

The judges of the King's Bench and Common Pleas and the Ba- 
rons of the Exchequer are made by patent, in which the word con- 
stituimus is used. The Chief Justice of the King's Bench is consti- 
tuted only by writ 

CASE L. 

A. MAKES a feoffment to the king of certain land, which is not re- 5 £• 4* 7- 
corded ; the king takes nothing by this deed. An escheator finds an Lyer^'ss. 
office of this feoffment made ut supra^ and not recorded, and returns F. N. B. Wil< 
it so into chancery. If the land be in the king's hands the chancellor ^j^ ^^^*^' 
upon motion will by a supersedeas restore A. to the land ; if the king 44 Eiiz. 
has granted it to another, a scire facias shall be awarded against the ^' ^- ^^9* 
patentee, and the chancellor shall restore A., for it appears in the Shelley's Case, 
chancery, that the said office, patent, and deed are all void. 

A deed to the king of certain land, acknowledged before a judge, [ page 124. ] 
or master in chancery, and delivered into court, and not recorded by ^^^- 3o« 
the neglect of the king's officer, is good to the king. A deed made 
to the king by the words Caroloregi, or regi Anglice, passes the inheri- 
tance to the crown without the word successors. A. devises land to 
R and his heirs, B. dies, afterwards A. dies ; the heir of B. shall take PIo. 340 b. 
nothing; for the word heirs in this case is a word of limitation. 
Where livery is made within the view; the entry ought to be in the Co. Lit. 266b. 
life of the feoffer and feoffee. In an exchange, if neither enters in 
their life-time, the exchange is void : if one enters, and the other not, * ^ 
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Case L. 



Co. Lit. 50 b. 
Wood's Case, 
3 El. Brett 
and Ridge's 
Case, Plowd. 
Perkins, Tit, 
Exchange. 



and this last one dies, the heir of him who did not enter, may enter 
and avoid the exchange ; but he who had entered before cannot 
avoid the exchange before the entry of the said heir ; but after it, he 
may enter into his own land which was given in exchange. Upon a 
render by fine to A. and his heirs, or a covenant to raise uses upon 
a grant and agreement performed, or to be 'performed ; and the 
conusee or covenantee dies before entry or such performance : the 
heir of the conusee and the heir of covenantee may enter after 
such performance ; for the land is bound with the fine and covenant, 



10 £. 4, 15. 

Stamf. 95. 

Indictment, 

court. 



7 H. 7, 5. 
21 E. 4, 64. 
9 H. 6, 4. 

21 R. 2. 
Fitz. Retom 
de avers, 33. 
West. 2, cap. I. 
Hob. 163. 

22 H. 6, 45. 

2 H. 5, 9. 
i6Jac. I. 
Cro. 519, re- 
plevin. 

3 Cr. 392. 
Carth. 244. 

7 Co. 27 b. 



3H.6. 

Fitz. Trespass, 

19. 

Yel. 126. 

2 Cr. 207. 

8 Co. 57 a. 
5 Co. 121 a. 



CASE LI. 

By indictment at a great court held with aleet at a certain place, 
day and year, it was found that A. had committed such a felony ; 
this presentment is void ; for it does not appear whether the said 
presentment was at the leet or at the court-baron ; if at the court- 
baron, it is void. So such presentment at the county-court with the 
sheriffs turn ; is also void for the same reason. 

By the Judges in the Exchequer-Chamber. 

An indictment is the king's count, and ought to be certain for the 
year, day, place, county and fact. X)portet quod res certa deducaturin 
judicium. In personal actions, the day, year, and place ought to be 
expressed in the count, but not in real actions. In waste ; when the 
defendant makes default at the grand distress, or in a guare impedii^ 
or in an avowry, in such cases the plaintiff ought to count ; but he 
has no occasion to count of a year and day ; for the defendant in one 
case, and the plaintiff in the other, where such default is, has no day 
in court to make a defence ; but in both cases a good title ought to 
be shewn. In avowry ; where the writ of replevin abates, the avow- 
ant shall have a return, for it appears that the plaintiff has the cattle. 
In a quare impedit\ where the writ abates, the defendant shall not 
have a return ; for perhaps his clerk is in ; if not he may recover by 
Q. quare impedit 2iS plaintiff; and there can be no judgment where 
there is no writ : where the writ abates, there is no writ. 

In trespass, the plaintiff counts that the trespass was committed 
such a day, &c., diversis diebus d* vicibus ; without shewing the days 
of the continuance of it ; yet this coimt is good : The continuance of 
the trespass is to be proved in evidence for the increase of damages. 

The law requires four things in declarations and pleadings, i. 
Truth. 2. Certainty. 3. Order. 4. Congruity, 



[ page 125. ] CASE Lir. 

^oE.4,14. Lord and tenant, the tenant is attainted of petty treason, or 

E^^eat, for- felony ; the escheat of the tenant's land, with the charters of the land, 

feiture, felony, belong to the lorcj : bis goods, leases for years, gr life, and things \r\ 
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action belong to the king ; and so does the year, day and waste. Case LII. 
It is felony to steal young pidgeons out of their nests, or hawks out 
of their nests; the like law of reclaimed deer. 

By all the Judges of England. 

CASE LIII. 

Upon a capias directed to the sheriff against A. the sheriff returns 10 E. 4, 15. 
a rescous by J. S. of Dale, yeoman, and mentions the year and day, ^61212,241. 
but not the place where the rescous was committed ; this return is Rescous, 
void : for it cannot be traversed for want of a place out of which the ^f '"^ !« 
juiy shall come : but upon this return the rescuer, upon his appear- 
ance, shall be committed ; and afterwards received to his traverse, 
or exception to the indictment : for a rescous is a great and heinous 
offence in violation and contempt of justice ; and this want of a legal 
form shall not excuse him from imprisonment in ttrrorem 6^ exem- 
plum. By the Judges of both Benches. 

CASE LIV. 

In an attaint, an assignment of the false oath in omnibus qua 6 E. 4, 5. 
dixerunt is a good assignment ; for it refers to the issue, which is Attaint, error, 
single : erratum est in omnibus^ is not good ; for the record contains ment. 
divers matters, and the judges are not to be put to seek the error, the 
judgment is presumed to be legal. The jurors were convicted in an 
attaint, the lands which they had at the time of the judgment pro- 
nounced, were seised into the king's hands for it. 

By all the Judges of England. 

In error and attaint, if judgment be given for the plaintiffs, they 
shall be restored to all that they lost : it shall be as it ought to have 
been originally. At common law the judgment in attaint does not 
relate to the time of the false oath, as for felony, it relates to the 
time of the fact : Homicide and felony are great crimes. The land Co. Lit. 390b. 
is not forfeited in an attaint : the judgment at common law in an 
attaint is, that they shall be disabled from being jurors or witnesses, 
or waging their law, their goods and chattels to be forfeited, their 
lands to be seised into the king's hands, their wives and children to 
be turned out of doors, they shall, be fined and imprisoned ; and 
their houses to be pulled down, and land plowed up. If an attaint [ page 126. ] 
be brought upon the statute of 23 H. 8, ch. 3, the punishment is not 
so grievous. 

Qui parcit nocentibuSy innocentes punit, 
fion est arctius vinculum inter homines quam jusjurandunu 
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Case LV. 



6 E. 4, 9. 
Error, attaint, 
utiary, audita 
querela^ 
Appearance ou 
Viscount fait 
nul Return. 



CASE LV. 

A. IS condemned in trespass at the suit of B. and is outlawed upon 
the judgment, and is in execution upon the capias utlagatum ; B. re- 
leases to A. all executions ; A. upon this release brings an audita 
querela^ and upon this a venire facias against B. B. cannot appear, 
for he is not to lose his liberty, or issues, or freehold ; an alias 
venire facias issues, and is served and returned ; B. appears, and 
pleads the said outlawry against A. and it is a good plea : for the 
audita querela is only to defeat the execution, and not to reverse the 
judgment ; as error would do ex directOy and an attaint ex consequenii : 
in error or attaint to impeach a judgment, if an outlawry upon that 
judgment be pleaded ; it is no plea : but it is a good plea, if it be in 
any other action than that for which the error or attaint is brought. 

By the Justices of both Benches. 

Exceptio vana est versus actionem quce excepHonem perimit. 



6 E. 4, 9. 
Patents, scire 
facias. 



Dyer 133, 198. 
14 E. 4» 3- 



CASE LVL 

Two patents are granted of the same thing ; the first patentee 
shall have a scire facias against the second patentee, to repeal the 
second patent If the first patentee be ousted, he has his election 
to bring an assise, or scire facias ; if the patents be for lands, or for 
an office for life. By the Justices of both Benches. 

Regularly the law is as aforesaid ; but the younger patentee may 
have it against the elder. 



7 E. 4, 10. 

Addition. 



CASE LVII. 

In debt, trespass, or any action in which process of outlawry lies ; 
servant is not a good addition upon the statute of i H. 5, for every 
man is a servant to the law, and to the king. 

By all the Judges in the Exchequer-Chamber. 

Omnes subditi sunt regis servi. 



[ page 127. ] 

7 E. 4, 16. 

Stamf. pTser. 

14. 

Gardship. 
tenures. 
Ante 123. 



CASE LVIII. 

Tenure in burgage of the king, and that the heir of the tenant is 
within age, is found by an office returned into the chancery ; the 
king grants this land to A. in fee ; a scire facias shall be awarded 
against A. to restore the land to the heir : but if it be not granted 
and only seised into the king's hands, a supersedeas shall be awarded 
to remove the king's hands. For tenure in buigage is common 
socage ; it is a tenure as of a city, town or borough ; the king has 
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nothing to do with the heir whether he be under fourteen years qf Case LVIII. 
age, or above fourteen, and under twenty-one. 

By all the Judges of England. 

Rex quod est injustum facere non potest. 

In socage in capite^ of the person of the king, if the tenant dies F. N. B. 256* 
his heir within fourteen years of age ; if this land be seised into the ^2 ^^ 
king's hands ; the next friend of the heir shall have livery of it with This tenure 
the issues. If such tenant dies, his heir of the age of fourteen or a^jjshed by 

12 Cat cud 

more ; the livery shall be sued without the issues, and the king shall 24, 
hsivt pranier seisin there. Although the heir be, at the death of his' 
father, above fourteen, and under twenty-one ; he shall have livery, 
the king being satisfied for the premier seisin : for as to this tenure, 
the heir of fourteen years of age is of full age. 

CASE LIX. 

A. IS plaintiff in replevin against B., they are at issue upon the Dally 35, pi. 
seisin of the rent ; upon the return of the venire facias^ B. pleads, ^^^ ^ 
that after the last continuance, A. was outlawed at the suit of B. by estoppel/re- 
the name of A. of Dale, Husbandman ; A. replies that he is, at the *"™ ?^ *^^'^» 
time of this suit, and always was a yeoman, and not an husbandman ; 
pending this issue, A. was outlawed at the suit of C. by the name of 
husbandman, and taken upon it by a capias utlagatam ; and he pleads 
as above ; and a scire facias is awarded against C, and issue is joined 
between them ; and it is found that A. is an husbandman, and not a 
yeoman : yet the said issue shall be tried again between A. and B. 
and if it be found against the plaintiff, the defendant shall have a 
return upon the avowry which he has made. 

By all the Judges of England. 

Res inter alios acta nemini debet nocere. 

Where the plaintiff in replevin is nonsuit ; the defendant shall have fIi^ Estop- 

a return without making an avowry. If the defendant pleads in pel, 152. 

abatement of the writ, and the writ abates; it is said that he ought ^^^'^h 

to make an avowry to have a return. If the avowry be for damage Carth. '244 

feasant, and the return is had, and the plaintiff tenders sufficient 37 H. 6, 52. 

amends, and the defendant refuses it; a writ shall issue to the pit*, "ntle 6. 
sheriff, and upon payment of the damages certified, the plaintiff 9 H. 6, 4. 

shall have his cattle, 16 Jac. Cro. 519, where the writ abates, the FiJ;*i^\unj 

defendant shall have a return without an avowry, as upon a nonsuit, de avers. 2. 

Husbandman and yeoman are different additions. ^® ? ^* * 

Where the defendant is taken by capias utlagatum^ and has not his [ page 128. ] 
true addition, and this is pleaded ; a scire facias shall be awarded ^ Anne, ch. 
against the plaintiff to maintain the addition in the writ : if it be dLuSS foJ* 

rent. 
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Case LIX. 

21 H. 7, 13. 
Dy. 192. 
Co. Lit. 259 b. 
Hob. 81. 
3 Co. 52 b, 
Kigeway's 
Case. 
I Cr. 195. 



Hob. 56 

2H. 5. 
Fitz. Estop 
pel, 91. 
5H.6. 
Fitx. Arer 
ment, 46. 
2 Hawk. P. C, 
459, c. 50, 
s. 2. 
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found with the defendant, he shall be discharged ; for the outlawry 
remains in force against him who is so named in the original. 

In the principal case, if the last issue be found with the plaintiff or 
defendant, the first issue shall not be inquired of; for it is waived : 
it is otherwise upon demurrer joined ; if at another day after continu- 
ance, a plea is pleaded, and issue joined upon it, and it is found with 
the plaintiff or defendant, the demurrer is not waived ; for in this case 
it cannot be waived without the assent of the Court ; and the matter 
of fact is confessed by the demurrer, and the Court, notwithstanding 
this issue found for the plaintiff or defendant, will give judgment upon 
the demurrer. 

A plea may be waived, but not a confession. 

A., the first of May, the 2 of Charles i, makes a feoffment of his 
land to B., and committed felony on the third of May, 2 C. i, and 
the indictment of this felony committed by him, is the i May, 2 C. 
I. A. is arraigned upon it, and confesses the indictment, and is 
hanged ; this does not destroy the estate of B, It would be other- 
wise if he were convicted by verdict ; because of the negligence of B. 
that he did not inform the judges and the jury of the truth of the 
matter. 

Jura vigi/anHbus subveniunt^ &* nan dormientibus. 



7 E. 4, 13. 
5 Co. 23. 
Lamb's Case. 
Condition, 
entendment. 



Dally 83, pi. 
32. 



CASE LX. 

A. IS bound to B. to make him a sure and sufficient estate of the 
manor of Dale, by the advice of J. S. if J. S. advises the estate, and 
it is not sufficient ; yet the obligation is saved. 

By the Justices of both Benches. 

Qui amat periculum^ in periculo perihiU 

If the condition of the obligation had been to make him a sure 
estate ; the obligor is to do it at his peril : if it be to make a sure 
estate, as the obligee, or his counsel shall advise, the obligee ought to 
certify what estate he will have ; and if it be not sure, yet the obliga- 
tion is not forfeited ; for it is left to the judgment of the obligee and 
his counsel, to devise a sure estate. 



CASE LXI, 

8 £. 4. By An arbitrement that one shall release to another by the advice of 

^ the judges. J. s., the arbitrement is good as to this point : for this reference is 

only for the execution of the arbitrement. 

Arbitrators are Judges. 

[ page 129. ] Arbitrators cannot refer their arbitrements to others, nor to an 
umpire ; if the submission be not so : neither can they make their 
arbitrement in the names of themselves, and of a third person to 
whom po submission was made ; nor ^Iter it after it is once made. 
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C«M LXII. 



CASE LXII. 



The king grants a pardon, with several exceptions of certain per- 8 E. 4, 7. 

sons and offences ; he that will have the benefit of it, ought to plead ^^lU*' offi(^e '' 

that he is not one of the persons excepted. de court, 

If the king pardons a felon, and it is shewn to the court ; and yet pj""'^' y^' 

the felon pleads not guilty, and waives the pardon, he shall not be 26 Ass. pi. 26, 

hanged ; for it is the king's will that he shall not ; and the king has j9 H. 8. 

an interest in the life of his subject The books to the contrary are ,|'n. ^ 41,* 
to be understood, where the charter of pardon is not shewn to the 
court By all the Judges. 

CASE LXIII. 

A BILL of mainprise (r) acknowledged, and put into court, al- Yel. 30. 
though it be not inrolled, is good ; and may be inrolled in another ^i H?Vf 20, 
term. On a CQpias or exigent against the defendant, he shall find Stamf. 6^, 77. 
mainprize upon his appearance ; if the defendant makes default, these ^^^ h^ol- 
manucaptors shall be amerced. This amercement is sometimes mentl 
called a fine. Mainprize regularly is not in a certain sum. In case 
of felony, by the antient law, the bail might keep the felon in prison 
until the day of his appearance : at this day the bail is bound, in 
case of felony, to the king in a certain sum of money, and the princi- 
pal in another sum sistere scjudicio. 

By the Justices "of both Benches. 

The bail upon a writ of attaint is, to prosecute with effect, and to Dyer 3^4. 
pay the condemnation, and to deliver up the plaintiff's body, if it 
be found against him. In case of error, it is, that the plaintiff shall 
sue cum effectu^ and pay the condemnation, or render his body to 
prison. In an audita querelay by the statute of the 11 H. 6, ch. 10, a Yd. 59, 60. 
recognizance must be acknowledged to the king, in a certain sum of * ^'- ^7i 68. 
money, to sue with effect, and to the party, to pay the condemnation 
if it be found against the plaintiff, or to deliver up his body. Where 
there is an attaint upon an information for the king and the party, 
the recognizance in this case of attaint, shall be in the copulative ; 
to the king/r^? suo interesse^ and to the party /rn? suo interesse. f. N. B. 105 

fustitia non est differenda, 

CASE LXIV. [ page ,30, ] 

There are two plaintiffs in an assise, one of them dies, the writ 4 E. 4, 9. 

shall abate. In this case an assise lies for the survivor by journeys ^^^' 2* ^P* 

accounts (x). The office of the Clerk of the Crown in Chancery is ^j^e Office. 

granted to two, it is good; and an assise of this office lies there. 6 Co. 10 a. 

1 1 H. 4, 26. 

(r) See ante, p. 74, note (i#). (j) See ante, p. 99, note W. Patents, jom- 
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Case LXIV. An alien is not capable of an office. An alien and A. join in an 

, ^ . Z assise of an office ; the writ shall abate. Denizations granted by 

journeys ac-' a king who is an usurper, or pardons for offences against him are 

compt, deni- ^ii:iQ^ j so of judicial acts. Understand this of usurpers confirmed 

by parliament King £. 4, would not have his title confirmed by 

any act ; for the laws of God, of nature, and of the land made his 

title. That the demandant is an alien, may be pleaded in bar after 

imparlance, as well as to the writ before imparlance. A patent of 

denization recites that the patentee was born in Normandy, whereas 

he was born In Aquitain ; this misrecital does not avoid the patent : 

for, both places are out of the king's ligeance. 

By the Judges of both Benches. 

Solus populi suprana lex est 

By the common law, an alien was capable of a benefice in Eng- 
land ; for the church is one throughout the whole world : but at this 
day, that cannot be without the king's licence. By the statutes made 
25 £. 3, and 10 R. 2. 

In the principal case of an assise of an office, the plaintiff does 
not count, that the office is antient, nor what things the officer ought 
' y?*' ^^^' to do ; yet it is good \ for, they are both of record in chancery. For 
15 E. 4, 24. the office of parker or steward there is no occasion for any title ; for 
9 £• 4> 35- they are offices of common right : it is otherwise of a rent-chaige, or 
Dyer 210.' rent-seek, which are against common right ; in an assise of these, a 
title ought to be made. Outlawry, excommunication, jointenancy, 
misnosmer, or nontenui'e cannot be pleaded after imparlance, to the 
person or the writ : a view may be had after imparlance. If out- 
lawry be pleaded in bar, as in case of debt, or goods carried 
away, this may well be after imparlance ; for the debt and goods 
belong to the king, and not to the plaintiff who sues : it is other- 
wise in trespass of battery and clauso fracto ; for uncertain damages 
only are to be recovered, and perhaps they will not be recovered. 

CASE LXV. 



9 E. 4, 3. A. BEING indicted of felony in the King's Bench is let go by main- 

^i!f^L™^" P'^^^^ W> ^^ appeal does not lie against him, for he is not in the cus- 
tody of the marshal : and if he does not appear, the marshal shall 
not answer for him. By the Judges of both Benches. 



prize, escape. 



[ page 131. ] CASE LXVI. 

9 E. 4, II. A KING who is an usurper grants wardships, licences of alienation, 

I E /' ^ I ^^^^^^^ > these grants are good, and shall be in force against the 
Roy, patents, rightful king : so of pardons, and other grants which do not concern 
usurper. 

(/) See antty p. 74, note («). 
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the ancient patrimony of the rightful king; nor the leagues between Case LXVI. 
him and foreign princes; nor the government of the people. Judicial 
acts done in the time of the usurper, bind the right king, and all who 
submitted to this judicature. The Crown was tossed between the 
two families of York and Lancaster for many years ; and yet the acts 
of royalty and Government done in the reign of the several com- 
petitors were confirmed by the respective parliaments. These resolu- 
tions were made because the common people cannot judge of the 
title to the Crown, and also to avoid anarchy and confusion. 

By all the Judges of England. 

Solus populi suprema lex est 

CASE LXVII. 

A CLERK of the hamper, who is making his account in the 9 E. 4, 53. 
Exchequer, is sued there by A. a judge ; the defendant imparles ; ^ ^ 6 26. 
this imparlance shall deprive in this suit the clerk of the hamper of 10 E. 4/4. 
his privilege as an officer in the Court of Chancery : but if he had ^"vilcge, 

, . . supersedeas^ 

not imparled, he should have had his privilege, because he was prerogative, 
attending his account ; for he ought to perfect his account. If an Sudlata ven* 
accountant in the Exchequer be sued in the Common Pleas, a ^uMkaruii 
supersedeas shall issue out of the Exchequer to command them to Dally 16 pi. 9. 
surcease. But if such accountant in the Exchequer be sued in the 
King's Bench, no supersedeas shall issue thither ; for the suit there is 
coram rege^ and nobody can command the king ; but the roll of the 
account shall be carried into the King's Bench, and upon this the 
Court of King's Bench shall stay the suit there. An accountant in 
the Exchequer may be sued by bill there. 

By all the Judges in the Exchequer-Chamber. 

The four Courts of Westminster are equally antient, and therefore 
if any person privileged in any of these Courts, sues a person 
privileged in another of these Courts, {melior est conditio possidentis) 
such defendant shall not have privilege against such plaintiff. 

CASE LXVIII. 

Upon an account which concerns the mayor and commonalty, 12 E. 4, 10. 
an assignment of auditors by the mayor alone is good : and By the judges 

, . . , , - ,.*.,, , , of both 

this without a deed : and so if by the mayor and commonalty. Benches. 

Where a mayor and commonalty are disseised, the entry to revest Corporations. 

this estate ought to be made by one authorized by a deed under their pj^, g, (,, " 

common seal. 
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Case LXIX. 

[ page 132. ] 

13 E. 4, 9. 
Kely. 81, 
Jus belli, 
waife, mer- 
chants, safe 
conduct, fe- 
lony, leagues. 

Kely. 82, &c. 



Hob. 79. 
Dyer 145. 



21' H. 8, cap. 
Dyer 5. 



13 E. 4, 8. 
Dyer 133. 
F. N. B. 18. 



* i.e.. By cus- 
tom. Court, 
custom, error 



CASE LXIX. 

A MERCHANT alien, who has the king's securum &* sahum conduc- 
tum tarn in corpora quam in bonis^ bails goods to A. to be carried 
to Exeter, and these goods were put into boxes sealed Up ; A. carries 
these goods to another place, breaks the boxes, takes out the goods, 
and flies with them, and waives them in his flight, these goods, in this 
case are not forfeited, as waived ; because of the said safe conduct. 
This is felony, because of the breaking of the boxes, and carrying 
them to another place : it had not been felony if he had not broken 
the boxes, although he had carried them to another place, and fled 
with them ; and this because of the bailment : but the breaking of 
the boxes has determined tlie trust of the bailment 

By the Judges in the Star-Chamber and the Counsel 

A merchant alien has a controversy with an Englishman, or with 
another merchant alien ; these controversies should be decided in the 
Chancery or Star- Chamber, or before the king's counsel, or at com- 
mon law according to the law of nature and nations : but at this day, 
in the treaties which princes enter into, they provide, that diflerences 
between their subjects reciprocally, shall be adjudged according to 
the laws in force where the diflerences happen. If an army of aliens 
invades this country, and are conquered, they shall be ransomed, and 
not put to death: it is otherwise of rebel subjects; they shall be 
condemned to death, for they are traitors. 

Contrectatio rei aliena animo furandi tstfurtum* 

If a master delivers to a servant any goods to carry to a certain 
place, and the servant flies with them ; (if they be worth 40J. or more) 
it is felony. 

CASE LXX 

There may be a court of piepowders by custom where there is 
neither fair nor market : and this court is a Court of Record, if it 
may hold plea of a sum above 40^. So adjudged and aflirmed in 
error. /« verbis res 6- ratio quarcnda est. 

This court of piepowders is only nominally * such a court ; for the 
Statutes of 17 E. 4, cap. 2, and i R. 3, cap. 17, require that fairs and 
markets shall have such a court without a prescription. This court 
is called Curia pedis Fulverisaii, because of the confluence of people 
there, who by their motion raise Pulverem vel lutum. They proceed 
de hora in horam («). 



(w) The piepoudre court was a kind 
of court held in old English markets, for 
the convenience of the itinerant traders. 



One derivation of the name of this court 
is given in the case above. Two other 
derivations have been suggested, how 
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Case LXXI. 



CASE LXXI 



[ page 133- ] 

Upon a traverse of an office in chancery, and an issue joined 13 e. 4. 8. 
there : to try this issue, a venire facias shall be awarded, returnable 5 Co. 104. 
in the King's Bench ; and the transcript shall be sent there ; and if, Prero^ti^,^* 
after this writ is issued returnable in the King's Bench, it be not Bank le Roy, 
returned there, an alias venire facias shall issue out of the King's ^^^ ^nan- 
Bench, and not out of the chancery ; for the chancery does not know 
whether it be returned or not. The king may change his issue in 
the same term, but not in another term : he may change the issue to 
a demurrer in another term ; for the matter is not changed. The 
king cannot delay a suit commenced by a subject, or against a 
subject, without special cause concerning the publick good 

By the Judges of both Benches. 

The king may refuse to join in a demurrer upon evidence; and co. Lit. 72a. 

leave the whole evidence to the jury. The king can do no wrong Discontinu- 

to a subject The king being tenant in tail, gives this land by patent ^^^' 

in fee ; the patent amounts to a livery ; yet in the case of the king Co. Lit. 33311, 

it does not make a discontinuance ; for a discontinuance is a wrong. ' ^' 4^* 

Rex quod est injustum facere non potest. 



CASE LXXIL 

Trespass is brought by J. S. of Dale against J. S. of Vale, for 13 E- 4i 7- 
certain goods taken; the defendant pleads that J. S. of Vale was By'alVthe^*' 
possessed of those goods as of his own, until J. S. of Dale took them, judges in the 
and gave them to the plaintiff ; the plaintiff replies, that J. S. of rj be*^'" 
Dale and the plaintiff are the same person, and he demurs upon the Demurrer, 
plea : judged for the plaintiff : for the defendant's joinder in demurrer judgment, 
confesses the replication ; and a man cannot give to himself; and ^^°^' 
the plea is no more than that the goods for which the trespass was 
brought, were the goods of the defendant ; which is not a plea ; for 
it amounts to not guilty : and where a plea pleaded amounts to a 
general issue, the general issue ought to be pleaded. 

At this day by the statute of 27 El. where there is a plea without See 4 Annas, 
a colour, a plea amounting to a general issue, or a double plea ; the y Pj* '^21 
demurrer to such pleas ought to be special : so if there be only want 



ever, (i), Because justice was there 
done as speedily as dust can faU from 
the foot; (a), fcom pied puldrtaux^ the 
old French name for a pedler, or petty 
chapman. The jurisdiction extended to 
all Tuatteri of contract or commercial 
injuries arising in that very fair or mar- 
ket, and not in any preceding one. The 



injury must have been done, complained 
of, heard and determined, within the 
compass of one and the same day, 
unless the fair continued longer. The 
steward of him who owned or had the 
toll of the market was the judge ; and 
a writ of error would lie to the Courts 
at Westminster* 
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Case LXXII. of form ; a general demurrer is not sufficient, as it was at the common 

law. The law rejects double pleas, and pleas amounting to the 

general issue ; because they are superfluous, and incumber the roll. 

Lex rejicit superflua. 



[ page 134- 1 

1 1 Co. 30 a. 

13 K- 3, 43- 
Stamf. 139. 

Clergy, purga- 
tion, error. 
Carth. 18. 



5 Co. iioab. 
See 3 & 4 W. 

6 M. cap. 9. 

4 cS: 5 W. & 
M. cap. 4. 

5 Annse, cap. 
6. 

4 Geo. I, cap. 
II. 



14 E. 4, I. 

Scire Jacias^ 
Chancery, 
trial, equity. 



34 H. 6, 2. 
Dyer 2 1 7. 



CASE LXXIII. 

A CLERK is indicted of felony and arraigned, he confesses the in- 
dictment, and has judgment : he shall be delivered to the ordinary \ 
he shall not make his purgation, by reason of his confession and the 
judgment. A clerk attainted shall not make his purgation, a clerk 
convict shall make it at common law. At that time, the men of 
Holy Church did not think the judges of the law, competent judges 
of clergymen. The common law does not suffer purgation after judg- 
ment. Judgments in the king's courts shall not be invalidated other- 
wise than by writ of error, or attaint, or certificate of assise. 

By all the Judges. 

Confessio injudicio est plena prohatio. 

At this day by the statute of 18 El. cap. 7, purgation is taken 
away. At common law, where the defendant or tenant confessed the 
action, he might have a writ of error notwithstanding : for the record 
consists of several things. Upon an indictment of felony and a con- 
fession upon it, a writ of error lies, if the error be apparent : but the 
error ought to be allowed by the court, before the writ of error be 
allowed. 

CASE LXXIV. 

An office found for the king for certain land is traversed in 
chancery, the land being first granted over by the king, by patent ; 
issue is joined in chancer)', and this issue is sent into the King's 
Bench to be tried : whereas, before the transcript was sent into the 
King's Bench, a scire facias ought to have been awarded out of 
chancery, returnable in the King's Bench, against the patentee. The 
King's Bench cannot award a scire facias against the patentee ; for 
that court has not the record. Resolved by all the judges, that it is 
only form : and that a scire facias may be awarded out of chancery 
against him, returnable in the King's Bench ; notwithstanding that 
the transcript of the record was removed before. 

Upon a recognizance acknowledged in chancery, and a transcript 
of it sent to the Common Pleas j the Common Fleas cannot award a 
scire facias upon this recognizance, lest the conusor should be twice 
vexed : for the chancery may issue another scire facias. But it is 
otherwise, if a transcript of it be sent out of the Treasury : for another 
scire facias cannot be awarded out of the Treasury. 

Nemo pro causa una &* eadem debet bis vexari. 
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Case LXXV. 

CASE LXXV. 



[ page ^ZS' ] 

A. IS in execution for debt or damage in Surrey, and escapes into 14 £. 3, 3. 
Middlesex, or Essex, or any other county ; an action of escape lies in Plowd. Platt*s 
any of the counties to which he escapes, and wherever he goes. 30 ly^riyga. 
H. 6. 6. By all the Judges. 7 Co. i, 2 a. 

So of actions of trespass, of battery, or of goods carried away ; 
these are transitory, and may be laid in any county ; although the Escape, lieu 
battery or the goods carried away were never there. In the case of ^^ county. 
escape, it ought to be brought in the county where he goes at large ; 
and if he goes at large in several counties, the plaintiff has his choice 
in which of them he will bring his actioa 

CASE LXXVI. 

An Act of Parliament ordains that a disseisin made by A. to B. 14 E. 4, i. 
shall be determined in the Chancery before the chancellor, calling to *S«'!^«-^» 
him a judge to hear and determine it along with him : in this case 
the subpdtna against A. ought to be special, for A. to appear in the 
Chancery before the chancellor and the said judge. 

By the Judges of both Benches. 

This Act ought to be pursued strictly, for it derogates from the 
common law. 

Non est recedcndum a forma ^er Statutum prascripta, 

CASE LXXVII. 

If the king's ward upon a tenure in capita dies, his heir within age 15 E. 4, n. 

or of full age before livery \ a writ of devtnemnt ought to be sued, '^ ^°' '°'' 

and not a diem ciausit extremum : for the wTit of diem ciausit com- 6 R. 2. 

mands to seise the lands into the king's hands, where they are not ^*^^- ^^'^» 

then in his hands ; the devemrunt recites that the lands of the ward Hob. 73. 

ore in the king's hands, and that the ward in his custody diem ciausit, H E 4, 4. 

Where a diem ciausit is sued, when it ought to be a devenerunt ; it gy li c.^2. 

will not serve to obtain livery \ nor serve to maintain a traverse, cap. 24, the 

where a traverse may be. Where the king's tenant in capite dies, his incidcmrare^ 

heir within age, and land descends to this heir from another ancestor, abolisheil. 

who holds of another lord ; the king has no prerogative of these lands : ^^'^' 

the prerogative holds for all lands held from any lords, of which lands liver^ ua-*^' 

the king's tenant died seised. By the Stat de prcerogativa regis, c. i. ^^'^c, dietn 

clattstt, 

Ftat prout fieri consutvit. 

The king's tenant in capite is disseised, and dies, his heir within [ page 136. ] 
age \ the king in this case shall have his prerogative : for he was the ^^amf. Prser. 
king's tenant in right, and died having right to the seisin. Co! Lit. 76 a. 



14^ Third Cmtnry, 

Case 

LXXVIII. CASE LXXVIII. 



21 E. 4, 37. A WRIT of adjournment of Trinity-term was ab octabts Irin. the 

cxp^iiion^de* courts ought to be held at Westminster on the odabis ; for ab adabis 
parols, leases, excludes this return out of the adjournment : it would be otherwise 

if the adjournment were at odabis or in odabis; for then this return 

of the odabis would be adjourned. 

Propridates vcrborum servanda sunt 

By the Judges of both Benches. 

A lease for years made from the first of August, begins 2 August 

CASE LXXIX. 

■ 

21 E. 4, 66. In account, the defendant pleads that after his receipt of the goods 

27 H. 6. fQj. ^hich the action of account is brought, and which receipt made 

Accompt, bar. ,.,.,, , , , . .^ ^ , .^ ^ , .j 

him liable to render an account, the plaintiff nmde a gift of the said 
goods to the defendant : this was judged no bar ; but a good plea 
before auditors. Adjudged and affirmed in error. 

Dy. 196, 197 a. A. bails goods to B. to bail to C. who does so ; this is a good bar 

in account brought by A. against E, for here originally was no ac- 
count to be rendered; but in the principal case, before the gift, the 
defendant was accountable. 

CASE LXXX. 

21 E. 4, 45. A. AND B. bind themselves reciprocally intwo obligations to stand 

Arbitrement. ^q ^^ award of C. of all controversies and demands between them : 
traxil, error, the award was on the i Maii^ that A. should withdraw his suit in 

trespass against B. and that B. in satisfaction of the said trespass 
See 9 & 10 W. done to A. shall pay A. ioj: and that A. shall release the surety of 
3, aip. IS, for tjje peace which he has against B. in the King's Bench ; A, by his 
mission to an attorney retraxit his suit : this is a breach of the award ; for it 
award, a rule ought to be done in person. The award was made i Maii^ and that 
o court, c. g should pay to A. \os, in satisfaction of the trespass, without men- 
tioning any time of payment ; and tender was made ol the said lOf. 
in odabis Michadis next ; this is a breach of the award. The ar* 
bitrement is good, though no time be mentioned ; payment or tender 
ought to be in convenient time after the award ; and five months, as 
in this case, between the award and tender are not a convenient 
time. A tender and refusal of the 10^. in a convenient time, had 
saved the obligation as to this point. The award also was that A. 
should release his suit to have the surety of the peace, which he had 
against B. in the King's Bench, whereas before the award B. had 
bound himself in surety of the peace in the Chancery : the award is 
not broken in this point ; for the law does not suffer any person to 
have two sureties of the peace at one time against another person. 
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B. sued this obligation, and had judgment, which was affirmed in Case LXXX. 
error. Judgments given in the King's Bench upon matter in law, T , 

can only be reversed in parliament : but in certain cases mentioned 
in the statute of 27 El. such judgments, if there be cause, may be 
reversed by the Judges of the Common Pleas and Barons of the 
Exchequer, of the degree of the coif; viz. by six of them at least. 

Arbiiriwn estjudiciufn, 

CASE I.XXXI. 

An assise was adjourned, upon the adjournment, the entry was, 21 E. 4, 66. 
quod assisa remanet capienda^ quia quidam juratores non habuerunt ^^^^^* y\t^-, 
visum. Judgment was given in this assise, and error brought, and 
assigned in this entry ; for the entry ought to be quod assisa rema?ief 
capienda dejectu visus. As this entry is, six of the recognitors might 
have had the view, which view had been sufficient ; and the other 
six not, to satisfy the word quidatfu By the justices and protho- 2 Sand. 254. 
notaries. This judgment was reversed. 

If the recognitors of the assise had the view ex propria notitia^ it is 
sufficient, without having the view by the sheriff. In an assise and 
waste, six ought to have the view, if they do not take upon them lo 
the sheriff, that they know the land in plaint, and the land mentioned 
in the writ of waste : but if so, the view by the sheriff of lands, which 
they knew by other means, is void and superfluous. 

CASE LXXXTI. 

A WOMAN brings an appeal of the death of her husband, and has 21 E. 4, 73. 
judgment, she cannot have execution of this judgment, if she does ^^^^^^ ^^' 
not pray it in person. She was great with child ; a judge went to lease. 
her to know whether she would have execution, ; she said, yes ; the 
appellee was hanged. If she takes another husband after judgment ; 2 1 lawk. P. C. 
she may have execution. The release of the appellant after judg- J^lg^' ^^* 
ment, being shewn to the court, shall stay the execution till this iir. Appeal, 
release be confessed, or proved, or disproved; and the appellant ^°9» "2, 148. 
shall be warned upon it by a sa're facias, A charter of pardon for 
felony being shewn to the court, shall be allowed after judgment 
upon an indictment ; and execution shall not be done. 

De vita hominis nulla est cunciatio longa. 

If there be two appellees ; a release to one of them, will not serve " H. 4, 16. 
the other; as it will in trespass. Trespass may be satisfied by a re- ^' ^' ^' 
compence paid by one, but no recompence serves for a life lost. In 
civil matters, a release after judgment will not stay the execution, 
without an audita querela de supersedeas, 

L 2 
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Case 

LXXXIII. CASE LXXXIIL 



[ page 138. ] The king granted to the abbot of Waltham, and his successors, to 

^'^- 4> 48. be discharged from the collection of tenths to be granted by the 

Patent', convo- clergy of England, and this grant was €x cata sdentia^ 6r* mero metu ; 

cation, plead- a tenth was granted to the king at the convocation held for the 

^.^09" pi. province of Canterbury, of which convocation the said abbot was a 

19* member, and the said abbot was at the same time appointed by the 

167^ ^ ^ convocation collector to collect this tenth. 

I Co. 45 a. I. Resolved, that this patent was valid, although this convocation 
Plo. 32 a, ^,^g Qjjiy p^j^ q|- ^i^g clergy of England. The clergy of Canterbury 

Mo. 165. and of York always hold their convocations separate ; and therefore 

Principis bene- t^g clergy of England ought to be construed respectively. Where the 
esu man- king's patent may be taken to two m tents, and it is good as to one 
summ. Intent, and not good as to the other ; the patent is valid. This is a 

II Co. II a^b. &^^ precedent Nice constructions of the king's patents are a dis- 

honour to him. 
By aU the 2. Resolved that the said act of the convocation was void as to 

judges. defeating the discharge of the abbot from the collection of tenths, 

for it is a temporal thing, with which they have nothing to do. 
3. The king's patent rehearses that the said abbey was libera 

capella regis, and the said abbot in pleading has not avered his abbey 

to be so ; resolved that he has not occasion for this averment, for it 

is a thing not material, and already executed, and of no benefit to 

the king. 
Plo. 141. 4. When the abbot pleaded this patent of exemption, he pleaded 

In^h^Kine's ^^ ^^ ^^ "ffoid continetur ; but neither continetur^ nor constat^ nor 
Bench the potet per literas patentee regis, is good pleading ; for, it is not 
^^'or^"'?' 't P^s^^^v^> categorical and affirmative, as it ought to be ; but hypo- 
is so used there thetical : and therefore at this time, the patent was not allowed, 
in the count. ^. Notwithstanding the disallowance of this charter at this time ; 

yet at all times hereafter, if it be well pleaded, it shall be of force. 
6. Although this grant by the king's patent was before the grant 
Hob. 132. of a tenth, of which there might be a collector; yet because the aid 
^* ^^' of the subjects is the inheritance of the crown, the patent is good. 

CASE LXXXIV. 

22 E. 4i 30- Collins was indebted to Bowser 100/., and Bowser to Bennet 
\,^W^ ^ooL Bowser sued Bennet in London for his debt, and 2i nihil is 

21 c*. 4t 07* ' 

Dyer 82. returned. There is a custom there which is called a foreign attach- 

Londres, cus- ment ; which * is that upon a nihil returned upon a debtor, upon 
foreign attach- garnishment to a debtor of the first debtor (who is defendant) the 
ment. debt shall be attached in the hands of the second debtor on the 

slator thought behalf of the plaintiff; and upon four nihils returned upon the defen- 
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dant, the second debtor, upon his confession, or other proof of the Case 
debt due from him to the defendant, shall be charged to the plaintiff: 



and that the second debtor afler judgment and execution against proper to state 
him, shall be discharged against his debtee. Upon this Bennet this custom by 
had judgment against Collins \ notwithstanding which. Bowser sued Year Book, a 
Collins in London for thb debt \ Collins pleaded the said suit of little more 
Bennet against Bowser, and the custom there that after judgment stands in the* 
against the debtor of the debtor, that the second debtor should be original, 
discharged against his debtee, and that Bennet had judgment against 
Collins : Bowser pleaded that there is no such custom ; and it was 
found that the defendant has failed in pleading of the said custom ; 
for the custom is, after judgment and execution, &c. Resolved by 
all the judges of England, that Bowser shall have judgment against [ page 139. ] 
Collins in this case. Customs shall be taken strictly. 

Judid officium suufn excedenti non paretur, 

1. A foreign attachment lies in London against foreigners, if the 
debtor be within the jurisdiction. 

2. A custom ought to be precisely pursued. 3. Although judgment 
was given in this case, there is no occasion for a writ of error : for 
the custom not being pursued by the pleading, the judgment was 
void : for there is no such custom : and London has no jurisdiction 
in such case, but by custom. This suit of Bowser against Collins 
was in the Common Pleas ; if the custom had been well pleaded, the 
judges of the Common Pleas ought to allow it, for a good bar: but if 
Bowser had sued Collins in London, this judgment would have barred 
him, until it was reversed by error in London, before the mayor and 
aldermen in the hustings. 

A debtee sues a debtor in London, the debtor makes default, his F. N. B. 22. 
goods shall be attached ; and if the debtor does not come within the 34 H- 1» 42- 
year to answer to the debt, and to find security to satisfy it if he be 
condemned, or to render himself to prison : the debtee shall have 
these goods. 

CASE LXXXV. 

A PRESENTMENT in the leet or sheriff's turn of murder, or the 22 E. 4, 22. 
deatli of a man, is void ; so of a rape. They may enquire of all g h y' t^ 
felonies at common law, except the death of a man : they may Leet, Turn dc 
enquire of publick nusances, of bloodshed and of treason : but not of Viscount. 
private trespasses, nor of any offences made felony by statute, if the 
statute does not give them power to enquire. 

By all the Judges of England. 
Qualibet jurisdictio suos cancellos habet, 

Fitzherbert, abridging this case, Tume del Viscount, 5, reports it 
to be adjudged by all the judges of England. The book at large is 
notsa 
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Case 
LXXXVI. 

[ page 140. ] 

22 £. 4, 45. 
F. N. B. 20, 
Error. 

18 EI. c. 14. 
Scire facias, 
5 Co. 37. 
Bishop's Case. 



Yel. 209. 
1 Keb. 414. 



Diminution. 
Dally; 93, pi. 

15. 



Amendment. 



22 E. 4, 3. 
Errcr, amend- 
ment. 



8 Co. 156. 
Blcukmoris 
Case. 
Continuance. 



CASE LXXXVI. 

In dower, the demandant recovers, the tenant brings a writ of 
error, and sues a scire facias ad audiendum errores, and afterwards 
assigns for error, that there was no warrant of attorney entered for 
the demandant in dower : judgment was affirmed For this is an 
error in fact, and not upon record ; it ought to have been assigned 
before the scire facias was awarded ; and it is repugnant to say that 
no warrant of attorney was entered, and to pray a certificate of it to 
be made ; and the scire facias admits the record to be full. Errors 
not assigned in the record, may be assigned after the scire facias ad 
audiendum errores ; for the record is in Court, but not so the warrant 
of attorney. Lex reficit pugnantia. 

No more than one error in fact can be assigned \ for it is to be 
tried by the country, and an issue ought to be single and not mani- 
fold. A writ of error may sleep seven years or more ; for it is only 
a commission, and the parties have no day in court by it : but the 
defendant in a writ of error may, by motion, force the plaintiff in 
error to assign the errors the same term j and bring a scire facias 
returnable the same term or the next term. 

Diminution cannot be awarded for want of a warrant of attorney : 
there can be no diminution of a thing not in esse j but there may be 
of an original, or essoin or process not certified ; but not for want of 
them. 

In the said writ of dower, the plea in bar was, that the husband of 
the demandant was never seised during the coverture of the land 
whereof dower is demanded &> unquam postea ; where it ought to be 
nee unquam posUa ; issue was joined thus \ it was amended : fcr it was 
the mistake of the clerk. 

If the defendant, in a writ of error, or false judgment, sues a scire 
facias^ quare executionem habere non debet ; the plaintiff, in the writ of 
error or false judgment, may then assign errors. 

CASE I.XXXVII. 

A WRIT is brought against two, a continuance is entered between 

the plaintiff and one of them ; this mistake of the clerk is amendable. 

A plaintiff has judgment \ upon this judgment the plaintiff has a scire 

facias to execute it, in the name of the plaintiff and A., this also is 

amendable : for the clerk had the record before him. 

By the Justices of both Benches. 

The mistake of a clerk may be amended in the Common Pleas, 
either before or after judgment ; and in the King^s Bench, after the 
record is removed thither, by writ of error. If there be no continu- 
ance entered after verdict, it is not error. Vitium clerici non nocet. 
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Case 

CASE LXXXVIII. LXXXVIII. 



In an attaint, it is a principal challenge, that one of the petty jury t P^^ H»- ] 
IS a tenant to one of the grand jury : for if the petty jury be convicted Attaint' chal- 
in the attaint, it will be a great prejudice to the seigniory ; for his lenge, judg- 
houses shall be pulled down, and his meadows plowed (7'). The '"^"'* 
statute of 23 H. 8, cap. 3, for attaint, does not take away the attaint 
at common law ; but ordains that no attaint shall be brought except 
in the King*8 Bench or Common Pleas at Westminster, and not else- 
where. In other actions, a challenge that the juror is lord to the 
party, is only a challenge to the favour. 

Juralorcs debent esse minus suspecti. 

CASE LXXXIX. 

The office of Chamberlain of the Exchequer is granted to A. and 11 E. 4, i. 
his assigns ; A. may assign this office, but not make a deputy, with- ^uft'^*"^' 
out special words to enable him to make a deputy. 

By all the Judges in the Exchequer-Chamber. 

An annuity /ri^ consilio impendendo granted to A. and his assigns, may Co. Lit. 3 b. 
be granted over. A judicial office cannot be granted in reversion : " Co. 4 a. 
nor can the king grant it to any one with power to make a deputy. 
Diversity of courts, fo. 3, where a judicial office is granted to A. and Hob. 148. 
his assigns ; he cannot assign it. 

CASE XC. 

EyECTiONE firma de 10 acris pisarum^ is good 2& de \o acris semin- 11 E. 4, 10. 

atis with pisis. So adjudged and affirmed in error. Nimia subtilitas f i^^o^i^ a 

injure reprobatur. It does not lie de tenementis, nor de pecia terra, Yel. 118. 
See my Repertory, Tit. Ejectione firmce, 

CASE XCI. 

A QUO warranto is brought in the King's Bench ; the defendant Co. Lit 139a. 
being summoned, makes default; and another default at the return Ve^a\r 16 
of the venire facias : judgment shall be, that the franchise shall be Quo warranto, 
seised into the king's hands: and not that it shall be forfeited : for «lefa"*t, ju<^g- 

mcnt. 

it does not yet appear whether there be cause of forfeiture. No man 

shall finally lose his land, or his franchise upon any default, if he has Yel. 2. 

never appeared. By the Judges of both Benches. 

A writ of right for land is brought against A., he does not appear ; 
a grand cape issues, he makes default at the grand cape ; judgment [ page 142. ] 
final shall not be given till appearance and trial by battle after the 

(v) Sec ante^ p. 97, note (r). See also anU^ Case LIV., p. 135. 
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Case XCI. 

5 Co. 86 a. 
F. N. B. 6. 
Carth. 47. 
Co. Lit. 295 b. 



18 E. 4, 10. 
8 El. Dyer 
246. 
Assise, barre. 



misc joined upon the mere right (a^), or trial by the grand assise ; or 
after the mise joined, and a departure in despight of the court ; or 
after the mise joined, and a default and a petit cape awarded, and 
upon this the default not saved. In these several cases final judg- 
ment shall be given. 

CASE XCII. 

In an assise, the defendant pleads a lease for years made to him 
by the plaintiff; or a lease for life, the reversion in the plaintiff, or a 
feoffment from the plaintiff with warranty, and relies upon the 
warranty : all these are good. But the lessee for years cannot plead 
assisa non ; for that is the form of the plea in bar for the tenant of 
the freehold, the lessee for life or the feoffee : but he ought to plead 
the said special matter, viz. his lease for years the reversion in the 
plaintiff, and that he is in possession, and so in without wrong. 

By all the Judges of England 



18 E. 4, 7. 
Hob. 153. 

Office, patent. 



4 E« 4) ^* 
1 1 Co. 3 b. 

8 Co. 32. 
Calis*s Case. 

9 Co. 95. Sir 
George Rey- 
nel's Ca^e. 
Cro. Car. 587. 
4 Co. 23. 
Gravcner's 
Case. 



18 E. 4, 8. 
Prescription, 
parson, juris- 
diction. 
44 E. 3. 
Abridgment 
de Assi-e. 



12 E. 4, 13. 17. 
West. 2, cap. 2. 
Register, Ve. 
na. br. brief 
de droit sur 
disclaimer, 
162. See there 
the force of 
the writ where 



CASE XCIII. 

The king grants the office of custos brevium, or chief prothonotary, 
or of chief justice to two ; this is void : for there never was such 
grant, and two chiefs cannot be. By the Justices of both Benches. 
There can be but one chief. Nil novandum temere, 

A grant of the office of clerk of the Crown in Chancery to two is 
good ; one person has it in my time. The office of marshal of the 
King's Bench may be granted in fee, or tail, or for life or years : so 
of the office of sheriff before the statute of 23 H. 6, cap. 8, it is so of 
a copyhold grantable in fee by the custom. The office of prothono- 
tary in the Common Pleas is at the disposal of the Chief Justice of 
that court 

CASE XCIV. 

A PRESCRIPTION to have a way across a cemetery, church-yard, is 
good. This word cemetery is a Greek word, and signifies commune 
dormiiorium, quia corpora illic usque ad diem resurrectionis dormiunt : 
est solum Deo consecratum. By all the Judges in the Chancery. 

CASE XCV. 

Lord mesne and tenant in replevin, the mesne cannot disclaim ; 
for a writ of right, upon a disclaimer, demands the land, and he has 
it not : and the lord has no benefit by this disclaimer : for the tenant 
cannot lose his tenancy by the disclaimer of the mesne ; and the 
lord has not more or better, or other services than before the dis- 

{w) See antCt p. 98, note (r/). 
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claimer. A writ of right of disclaimer lies, where both mesne and Case CXV. 
tenant disclaim : if the disclaimer be in a court of record, a writ of 
right lies upon the disclaimer. Lord mesne and tenant (x), [ page 143- 1 
The lord shall not have a cessavit against this tenant ; but the mesne !**? disclaimer 
shall : for the tenant is tenant to the mesne, and not to the lord ; and County or 
the law does not suppose that the mesne will not sue his tenant ; and Court Baron, 
so the lord is at no loss. 7 • 1 • 

CASE XCVI. 

A. BRINGS debt against B. for 10/. •borrowed of him at Dale in 21 E. 4,29. 
Com. Middlesex ; the defendant pleads, that he borrowed the said action^of debt 
ten pounds of him at London, upon a condition which he has per- for money due 
formed ; and traverses the sale modo ^ forma : it is a good plea, ^j^* ^^'^ 

By the Justices of both Benches. 

CASE XCVII. 

An avowry is made upon the husband and wife, where the wife is Dally. 108. 

the tenant ; in this case no disclaimer lies j for the wife cannot be ^^^' J' ' 

examined in this case ; and the husband's disclaimer shall not hurt 10 e! 4, 2. 

the wife for her freehold or inheritance, any more than his confession J4,J?' 4» 18. 

' ' Littl. cap. 

shall. Homage An- 

cestrel, 103 a. 

CASE xcvin. 

An averment against the sheriff's return does not lie at common 5 E. 4, 2. 
law. 4 E. 2. Fitz. Averment, 44. 2 H. 4, 14. 5 K 4, 2. The I ^[| ^^^' 
reason is, the sheriff is a sworn officer to whom the law gives credit. Issues, faux 
Upon such averment the sheriff had no day in court, no original j"^g™ent, 
depended against him, no issue could be joined. The statute of vouchee mort, 
West 2, cap. 30, aids this case, where the sheriff returns too small \^"^ perde, 

__, * ^ _, . ^ . ^ issues perde, 

issues. The statute of i E. 3, cap. 4, gives an averment agamst a imprisonment, 
false return of a judgment out of the county-court or court-baron, /ww- vita. 
The 14 E. 3, cap. 18, helps where the tenant vouches, and the 
sheriff returns the, vouchee dead; and, by the equity of the said 
statute, where the sheriff returns the tenant dead; 20 K 4, ii, and 
also where upon the sheriff's return, land, or the issues of land are to 
be lost, or the body imprisoned ; or although the writ be not 
retiumed at all : for the party has day in court upon the roll, and the Far. 6. 
defendant may appear and aver ut supra. An averment lies in favour 
of life, against the sheriff's return, i E. 3, 4. Dyer 349, 223. At 
common law when the sheriff made a false return upon a writ, an 
action might be brought against him for this falsity, and in this action 

{x) Note to the Second and Third reddat.] But it seems to be surplusage, 
Editions. "These words are in the printed from a perplexed incorrect 
original in this place [Per praecipe quod copy." 
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Case XCVIII. the sheriff's return might be traversed : so at common law, in a 
p^^p^ ^j^^^ jrg^^aty where the sheriff returned the tenant summoned 
when he was not summoned j the tenant might aver that he was not 
summoned according to law ; for that is not a direct traverse to the 

9 Co. 31 b. sheriff's return : so in an assise where the sheriff returned the defen- 
dant attached, the defendant might aver not attached by fifteen days. 
The trial of these averments shall be by examination by the Judges. 

W. 2, c. 39, If it be in case of too small issues returned, so that the defendant 

*• 4- cannot appear for this cause ; the justices of assise shall try it, by 

Westm. 2, cap. 39, upon an action brought against the sheriff for the 
false return, and the trial of the averment in this case shall be by a 
jury ; for the sheriff is sued by original writ for this false return, and 

9 Co. 32 a. has a day in court to plead on : in the other cases the trial shall be 

by the Judges by examination as shall seem good to them. 

[ page 144. ] CASE XCIX. 

5 E. 4, 2. The cattle of a stranger are * damage feasant in a common ; 

^^A«s"1^8 ^^ anlient opinion was, that a commoner might distrain them 
15 H. 7, 13. damage feasant, but not maintain an action of trespass : and this 
YcJ. 104. opinion relied upon two reasons ; i. Perhaps there might be a 
27 H. li 27. hundred commoners of this common, and if everyone of them might 
2 £. 4, 9. maintain an action ; the trespasser would be punished ultra quanti- 

73 a? ^^ * tatem delicti ; and there may have been fresh suit, or his cattle may 
Williams'^ have escaped there against his will : 2nd. Reason was, the com- 
Case. moner has nothing to do with the common, but to take the herbage 

♦Trespassing. ^^ j^ j^y ^^ mouths of his cattle; and has no other interest in the 

freehold, and cannot enter into the common but to this end ; and 
only the lord of the common shall have an action of trespass quare 
clausum /regit against any one who commits a trespass there, and has 
not common. 
2 Cr. 195. This antient opinion was altered of late times : the reason is, the 

9 Co. 112 b. commoner is deprived of his interest and profit, by another's wrong- 

doing ; the cattle which depasture the common may be removed, 
before a distress can be taken ; perhaps all the profit of the common 
may be destroyed, and not a distress to be found ; a very powerful 
man may deprive the commoner of all his common, if he be not 
allowed to bring an action for it. 

CASE C. 

Pla 182. A. LENDS money to B. without any writing; B. makes his executor, 

^i^Am * 1 ^"^ ^^^^ ' ^^^ money is not paid : no remedy lay against the executor 

22 H. 6, 13. of B. at common law, neither by action of debt, nor on the case. 

39 H. 6, 18. jjiis relied on two reasons ; 1. The defendant might have waged his 

10 H. 7, 8. ^^w ; the debt might have been paid in private, or some other recom- 
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pence given, of which the executor may not have knowledge; 2. CascC. 
Debita solvenda 6^ petenda are commonly mentioned in wills, 28 H. c^^^hefollow- 
8. Dyer 23. It is a common point of learning, that an executor ing statutes 

cannot be charged upon the simple contract of his testator. Debt concerning 
, -. . , ... - . • , executors, 

does not lie agamst the executors m this case ; and it was agreed by 30 c. 2, c. 7. 

the judges 37 H. 8, that an action upon the case does not lie against Ma<^« P"- 

4U petualby4& 

Of later times the other opinion prevails : the reasons of this 29 C. 2, c. 3. 
judgment are; the executors have goods of the testator to his use, ^ ^( '^ 
and it is highly reasonable that his debts should be paid : and they 4 & 5 Annse, 
ought to be paid before legacies (>'). Bn'cMe, 304. 

Curia regis non debet deficere injustitia exhibetida, %^\ ^^; 

rinchon s 

Many such like cases of great consequence might be shewn, which Case, 
there is no occasion to collect. Human reason has much variety in 
the exercise of it, and sometimes contrariety : oftentimes the same 
person alters his judgment when he has recourse to his reason. So 
true is that which Annseus Seneca delivers in the fourth book of his 
natural questions ; si omnia argumenta ad lancem cotperimus exigere, 
silentium indicetur ; pauca enim admodum sunt sine adversaria. And 
therefore nothing can conduce more to the honour of the law, and 
the repose of the subject, than to make a great volume of judgments, 
affirmed upon writs of error by all the Judges of England; or, of 
judgments which can only be reversed in parliament ; collected out 
of the printed reports, and from the records of the courts of West- 
minster ; from which it may not be lawful to depart an inch ; and 
which may have such authority as Littleton's book has by this time 
obtained. 

{y) Note to the Second and Third in all the reasons in the above case, 
Editions. " Our author does not take which are in 9 Co. 88, qucd vide,^* 
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Case I. CASE I. 



i8 E. 4, 13. The Statute of 2 H. 5, cap. 3, ordains, that in case of life, or plea 

detinue ^^ ^^°^' ^^ where the damage supposed in the declaration exceeds 

damaged. forty marks ; every juror in those cases ought to have 40s, per ann. 

Quod ad initio freehold : in a suit which exceeded forty marks, and so was alledged, 
triututemporis ^ juror had not 40J. per ann. freehold j after the ventre faaas relumed, 
turn con- the plaintiff and defendant agreed that the roll should be made 

thirty-nine marks. Yet this juror shall not be sworn, for he was 

disabled when the scire facias \^•as returned. 

By the Justices of both Benches. 

14 H. 7. The 27 El. cap. 6, ordains, that jurors returned into the courts of 

10 H. 6, 7. Westminster, or at the assizes, shall have 4/. per ann. and two 

ioCo.'nsb. hundredors will serve in personal actions; and by 35 H. 8, cap. 6, 

Pilfold*s Case, six hundredors in real actions. In replevin or forcible entry, where 
the realty comes into debate, the jurors ought to have freehold of 

See these 40J. per ann. before the 27 El. although the damages were less than 

statutes of ^^^^ marks. Although the damages exceed forty marks in detinue, 

7&8W. 3, c. yet jurors of less than 40J. per ann. freehold, may serve; for in 

32. detinue the thing itself may be recovered ; if not the thing itself, the 

rap. 18. value of it ; upon the return of the sheriff that he cannot find the 

4 & 5 Ann. thing detained ; and if he can find it, then the thing itself and 

3^&. 2, damages for the detention ; but let the plaintiff in detinue take care 

cap. 25. in his count for damages ; for where the value of the thing detained 

10 Co ' *^P* ^* exceeds the count, in this case he shall recover no more than he has 

117 a, b. counted ; as in trespass, annuity, &c. 

CASE II. 

18 E. 4 There are two plaintiffs in an assise, one dies after the last con- 

i3> 19- tinuance ; this writ abates in facto ; in this case there is no occasion 

Carth. 124. ^^ plead the death after the last continuance, that is only necessary 

(2) There is a chasm in the paging fol ed., 1734), notwithstanding which 
from 144 to 159 (compare the first Eng. the work is apparently perfect. 
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where the writ does not abate in fado^ but is abateable by plea ; as Case II. 

that the plaintiff is * made a knight, or entered after the last con- • i e. 6, cap. 

tinuance, or took husband ; these cases ought to be pleaded after 7f contra. 

the last continuance; and this is from the day a quo to the day 

ad quern the last continuance is made. Where one of the plaintiffs 

dies, or one of the defendants, or in real actions one of the tenants ; 

although it be after the verdict, the judgment against such person is 

erronious. A release of error by the defendant in a writ of error to 

the plaintiff, is void ; for it is to his disadvantage, and the plaintiff 

has an interest against the error, but not in the error ; for if there be 

no error, the defendant's interest is preserved. Judges are not bound Yd. 141. 

to search for errors in the record, which were not assigned j but they 

may if they will, and if they find error, they ought to reverse the 

judgment. 

A plea after the last continuance is pleaded at the nisiprius, on 15 H. 7, 4. 
the day of the nisi prius ; it is. in the discretion of the justices, S'^; J|^" ^^'' 
whether to receive it or refuse it. A release between the nisi prius Yel. 181. 
and the day in bank is not pleadable at all ; for the parties have not "° ?^- 7» ^i b. 
a day in court : but where the plaintiff or demandant releases to the , j^v. 155. 
tenant, between the nisi prius and the day in bank ; and yet the [ page 160. ] 
denv^dant, upon verdict for him or otherwise, takes his judgment 2 Cr. 303. 
and has execution ; an assise in this case lies for the tenant. No 3 Cr. 767. 
more than one plea after the last continuance can be received ; to Continuances 
avoid infinity : and a plea after the last continuance waives the ««« prius^ 
former plea ; for now the party relies upon this last plea, and it is a p^^'^ij^jQ 
tacit waiver of the former plea, but not of a demurrer joined ; for Continuance, 
that lies in the power of the court, and not of the parties. ^"f* 

Mors omnia solvit, infinitum injure re/robatur, pi. 29. 

CASE III. 

The king as duke of Lancaster, makes a lease for life, gift in tail, 21 E. 4, 66. 
or feoffment of lands which lie out of the County Palatine; livery ^x^'^' 
and seisin ought to be made of them ; and upon a grant of the Dutchy of 
reversion, the * attornment of the lessee. The king as duke has Lancaster's 
jura regalia for the lands which lie within the County Palatine, but not g, cases, 99. 
for those which lie without it. A lease for years made of such land 28 H. 6, 11. 
out of the county, ought to be by patent. The person of the king capf^i6; for"' 
and the person of the duke are one natural person ; the persons are attornment, 
not severed, but the possessions are : the person of the duke is 
merged in the person of the king. 

By all the Judges of England. 

A County Palatine forfeited for treason is not extinct in the king, 9 Co. 25 b. 
for it is a franchise created de novo ; but antient franchises are extinct 
in such case. The Dutchy of Lancaster by an act of i E. 4, is 
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Case III. annexed to the crown ; by an act of i H. 7, it is severed from the 
crown : the reason was, the title of York to the crown was from the 
third son of E. 3, the title of Lancaster from John of Gaunt, Duke of 
Lancaster, the 4th son of £. 3, both tides are joined in the posterity 
of H. 7, the heir of Lancaster and Margaret his wife, heiress of York: 
so that the king now has an unquestionable title, derived from these 
two families, to the crown and dutchy. 

CASE IV. 

Kely. 104, 95, An appeal of rape, robbery, felony, or murder, is brought ; pending 

107, 108. this appeal, the appellee is indicted at the suit of the king ; the 

22 E. 4. ' prosecution upon this indictment shall be stayed until the appeal 

Fitz. Corone, is determined ; for otherwise the king should destroy the suit of 

3^. 7 cap. I. *^^ party. For this reason, the king by his pardon cannot bar an 

13 E. 4, 8. appeal J^^x quod est injustum facere non potest, 

^^I's^^^' By all the Judges of England. 

Dyer 296, At common law if a man was indicted and attainted of any felony, 

J or acquitted upon this indictment ; an appeal did not lie, for it would 

1 H. 6, 5. be in vain ; an attainted person is dead in law (a). But because the 

2 E. 3, cap. 5. ifing might pardon such attainder, at this day in case of the killing of 
9 H. 7.*^ ^ m2r\, be the offender attainted or acquitted before, if he has not 
Kevleway. had his clerg}', he is liable to an appeal by the statute of 3 H. 7, c. i, 

e y. 9^1 94- ^mt all other felonies remain at the common law. In an appeal of 
murder, the defendant is found guilty of manslaughter, and has his 
clergy ; he cannot afterwards be indicted and arraigned for murder. 
An attainder or acquittal upon an appeal is a bar to an indictment. 
At common law, if a man be attainted of felony, where he has com- 
mitted treason before ; in this case, a prosecution may be by indict- 
ment at the suit of the king in favorem fisci, . A man is attainted of 
murder at the king's suit ; after this attainder an appeal is brought, 
and discontinued ; the offender shall be hanged. At common law 
after clergy had for an offence, such person cannot be questioned 
♦ Kelynge.41, for another offence committed before ; but he may * at this day by 
42. contra ; ^jjc Statute of 18 El. c. 7. In the case of clergy allowed, the offender 
Uce is aarord- reads, and yet the ordinary says twn legit; but his clergy shall be 
ing to allowed him ; if he does not read, and the ordinary says legit^ the 

Kely."?oa offender shall be hanged. 

|. g , The justices of peace at their sessions may take an indictment of a 

trespass or riot, and try it the same day ; so they may of felony ; and 

9 E. 4^^. s^ ™*y justices of oyer and terminer, and of gaol-delivery. In the 

principal case before, the judges advised the justices of peace to 
take an indictment at one day, and to proceed upon it at a later day. 
This is consilium^ nan prceceptum, 

(a) By the Statute 33 & 34 Vict., c. 23, all attainders were abolished 
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Case V. 

CASE V. 



A. IS bound to fence his close against R his neighbour, and B. 22 R 4. 
against C. his neighbour ; A. does not fence against B. nor B. against cla^dcn™ 2. 
C. : for want of fences, C.*s cattle go to the land of B., and from the Dyer 366. 
land of B. to the land of A. A. in this case may maintain an action ^J^"5 nd 
of trespass against C, for A. was only bound to fence against B. 
Every one ought to keep his cattle as well in open lands, where there 
is no inclosure, as in the several grounds, where there is an inclosure. 

By all the Judges. 

A. has a close called Green-acre, joining to another close of his 

own called White-acre ; A. is bound to inclose White-acre against 

Black-acre, which is his neighbour B.'s land ; A. does not inclose 

White-acre from Black-acre; B/s cattle go into White-acre, and 

from White-acre to Green-acre ; this is no trespass against A., for 

it happened by A.'s fault, in not inclosing White-acre against 

Black-acre. 

Commodum ex injuria sua nemo habere debet, 

CASE VI. 

A PRIOR dative and removable, who has neither a convent nor 2 R. 3, i, 19. 
a common seal (^), and who never was impleaded nor impleadable ; ^.*j?'' "°"' 
brings a writ of error upon a fine levied by his precedessor ; and this pugnaiicy. 
matter aforesaid was assigned for error; this assignment of error 
abates his writ ; for it is repugnant that the successor of such a prior 
should have a writ of error if he could not implead nor be impleaded. 
And such prior, if he has no convent, is but as a monk ; and a fine 
levied by a monk of the possessions of the abbey, is void ; for partes 
finis nihil habuerunt, 

Coniraria allegans non est audiendus. 

Error may be brought upon a void judgment; a proclamation Plowd. 112. 
made on Sunday is void, yet it may be assigned for error to reverse a 
fine; but a party and privy ought to bring this writ of error. A. 
levies a fine of lands to B. C. cannot have a writ of error to reverse 
this fine, although C. be in possession, and tenant in fee simple of 
the land. 

CASE VII. 

A. BRINGS a false and feigned action against B., by which B. is | Cr. 794, 

cast into prison, and dies pending the suit : the law gives no remedy ^ r ^ ,0 

in this case ; for the truth or falsehood of the matter cannot appear Hob. 267. 

Vcl. 117. 

Note to the Second and Third able ; and he may levy a fine, and confess 
Editions: — ''If a prior has a convent a statute or judgment; but these were 
and a common seal, he is not remov- abolished by statutes of H. 8." 
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c. II. 
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[ page 162. 



12 Co. 24. 



12 Co. 25. 
Yel. 146. 
1 1 Co. 34 b. 
Dy. 38. 
7 Co. 2 b. 



Corone, for- 
feiture, trial, 
misprision, 
costs, amercia 
ment, judges. 



before it is tried; and if the plaintiff be barred or nonsuited, at 
common law, regularly all the punishment is amercement 

At this day if a demurrer be adjudged against the plaintiff, he 
shall not pay costs, he shall only be amerced : so where an executor 
is plaintiff, and he is nonsuit, or a verdict passes against him ; for 
the statutes which give costs to the defendant, give them only after 
nonsuit, or verdict against the plaintiff, in cases where the suit is for 
a wrong, or contract between the contending parties ; as appears by 

] the statutes which give costs to the defendant 7 H. 8, 7. 21 H. 
8. 4 Jac. I. The Chancery makes a decree concerning land, which 
is disobeyed : there is no remedy but imprisonment Where a bill 
of indictment of felony was found ignoramus, a judge of record pro- 
cured it to be rased, and to be indorsed, hilla vera : this offence is 
not punishable by the law ; for that would tend to falsify and avoid 
a record ; but if a judge of record takes bribes, he shall be indicted 
for it ; and if he be convicted, he shall lose his office and be fined and 
imprisoned. 27 E. 3. F. N. B. 243. 8 H. 6, cap. 12. To erase 
a record, by which rasure judgment is reversed, is felony. Debt was 
brought against John Barret in the Common Pleas by original writ ; 
whereas in truth his name was Robert Barret; the original was 
against John, and the three capiais and exigent accordingly ; the 
original was rased in London and made Robert ; and the three 
capias's and the exigent were also rased in Middlesex, and made 
Robert : this rasure is made felony by this statute ; for this rasure 
makes the judgment against John void ; and all these rasures were 
but one felony ; and no person can be indicted for felony but where 
the fact was committed ; and London cannot be joined with Middle- 
sex nor with any other county ; and therefore this offence as a felony 
cannot be tried; and therefore because the judges could not punish 
it as a felony, they punished it as a misprision of felony ; the punish- 
ment of which is ransom and imprisonment. Ransom is a fine 
trebled ; for misprision of treason the punishment is imprisonment for 
life, and the forfeiture of all the goods and chattels, and profits of 
the lands of the offender during his life. Interest reipublicce ne male- 
ficia rananeant impunita, 

A judge ignorantly condemns a man to death for felony, when it is 
■not felony ; in a manor-court which has the franchise of infang^ 
thief (r) : for this offence the judge shall be fined and imprisoned, 
and lose his office ; and the lord shall lose his franchise. These 
points were resolved in the Star Chamber, upon an assembly of all 
the j dges there, by the command of King R. 3. The assembly of 

. the judges was formerly, sometimes at St. Andrews, Holbom ; some- 
times at Black Fryars. It seems that there were not then any Ser- 

{c) More correctly written Infangcn- lords of certain manors to judge any 
thef, was anciently a privilege of the thief taken within their fee. 



Fourth Century. i6i 

jeants Inns. 2 H. 4, 8. i H. 7, 4. i H. 7, Mich. Term. 2. 3 H. Case VII. 
7, 10. 6 H. 7, I, & 2. 9 H. 7, 23. 7 E. 4, 12. The four Inns 
of Court. 4 E. 4, 45. Davies's Inn in the lime of H. 6. 19 H. 8, 
i3f the Judges assembled at Serjeants Inn. 

CASE VIII. 

A MURDERER was indicted before a coroner, super visum corporis ; 2 R. 3, 2. 
but the indictment was insufficient ; the body lay in the sepulchre I^^^ic^^ent, 
fourteen days, and was dug up ; and the murderer was indicted again, cipal and 
and some that were accessaries before the fact. The first indictment accessary. 
was void in law, and it omitted the accessaries before the fact By 
the Judges of both benches this digging up the corps and the new 
indictment, are according to law. 

Non prasic^t impedimentum guod de jure non sortitur effectum. The Obs. 
first indictment, because it is void, can be no hinderance to a second. 
The coroner has nothing to do with the accessaries after the fact ; for 
they do not concern the life of the man slain, but the receit of the 
manslayer. 

CASE IX. 

The mayor and commonalty of Southampton have an assignment 2 R. 3, 7. 
from the king of a sum of mony, to be paid yearly to them and their p^c^ie^nls"' 
successors, out of the customs of this town and port ; the mayor 
alone makes an acquittance upon receiving it ; this does not bind the 
corporation in strictness of law ; but because 100 precedents were 
shewn which allowed it, it was allowed by all the Judges of England. 

The mayor and commonalty are one indivisible body : the mayor, [ page 163. ] 
as mayor, can do nothing rfegularly ; for he is the head of the cor- Obs. 
poration aggregate, and is only a part of it : but usage and prece- 
dents are not to be neglected in things indifferent, or which are not 
mala in se. Novitas perturbat ; nil temere noi^andum. 

CASE X. 

A STATUTE staple or merchant is once certified in Chancery, there 2 R. 3, 8. 
is no occasion for a new certificate if the conusee dies ; but there is ' /i ^52. 
occasion if the chancellor be named by his christian name, and dies ; Statutes! pro- 
of if the first certificate was insufficient. Upon a statute staple, a cess, eviction, 
capias and extent of lands, goods, and chattels are contained in retome de 
one writ ; but it is not so upon a statute-merchant. If the land viscount. 
be extended upon this writ, and the body be not found, a new 
capias shall not be directed to the sheriff of another county, without Yel. 179. 
a testatum that latitat there. The executor of the conusee must have ^^^ ^ 
a new certificate ; for the certificate had in the life of the conusee F. N. B. 131. 
will not serve. . A scire facias does not lie for the executor ; for the ^* "^ 
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Case X. Statute prescribes the process, and that must be used r as Westm. 2, 
~~ cap. 35, gives the writ of ravishment of ward; this writ has not the 
words vi 6^ armis : for this would not follow the form prescribed by 
the statute.. Lands extended are evicted, at common law a new 
extent would not lie ; so if the husband died seised in right of his 
b. wife : but at this day, by the statute 37 H. 8, where there is a total 
5- eviction, a new extent may be awarded. But at common law, and 
at this day, such eviction does not hinder a capias for the body of the 
conusor. Where, after a younger statute is extended, an extendi 
facias upon an elder statute comes to the sheriff; the sheriff has his 
choice whether to return this matter, or to extend the elder statute. 

By all the Judges of England 



17 E. 3, 31. 
25 E. 3. 2. 



Co. Lit. 289 
32 H. 8, c. 



5 Co. 87 a. 

2 Cr. 338. 
Hob. 60. 

3 Gr. 160, 



2 R. 3, 13, 21. 
9E1. 
Dyer 258. 

14 El. 
Dyer 320. 
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4 Co. 18. 
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Dyer 320. 
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2R. 3. 
Dally 109. 
Fitz. Estoppel, 
181. 

2 Co. 4 a. 



CASE XL 

A. BRODGHT an action upon the case against the Bishop of Ely, 
for claiming the plaintiff to be his villein, and lying in wait to take him, 
so that he dared not attend his business ; the defendant pleads that 
the plaintiff is his villein regardant to his manor of Dale ; and upon 
this they are at issue ; pending which, the said manor was seised into 
the king's hands, for an offence committed by the bishop ; and upon 
this, a writ was awarded out of chancery, that no proceeding should 
be rege inconsulio: for, if a trial should pass for the plaintiff, it might 
be evidence against the king. By the Judges of both Benches. 

The king may grant his aid, or rege inconsulio^ in trespass and 
ejectione fimice ; but a search can be granted only upon a petition of 
right. 

CASE XII. 

A. IB bound to B. in an obligation ; A. is named of Dale without 
an addition; B. sues A. upon this obligation; A. shall not be re- 
ceived to plead, that there is Over-Dale and Nether-Dale, and that 
there is no Dale without an addition : for the obligation is otherwise; 
and he shall not be received to contradict his own deed, but he shall 
be estopped by it. By the Justices of both Benches. 



[ page 164 .] 

2 R. 3, ir. 
5 Co. 37. 
Bishop's Case. 
Error, 

original, brief, 
diminution. 
I E. 6, cap. 7, 
aids this dis- 
continuance at 
this day. 



CASE XIIL 

A. BRINGS debt against B. in the Common Pleas; they are at 
issue ; the plea is discontinued by the king's demise ; a re-summons 
is sued ; the plaintiff has verdict for him, and judgment ; a writ of 
error is brought ; and the error assigned was, that there was no entry 
made of the appearance of the parties upon the re-summons : judg- 
ment was afhrmed. For the re-summons is as a new original ; and 
the original and the entry of appearance upon it, are no part of the 
body of the record which is removed : the writ of error is to remove 
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the record ; the original is no part of it ; that remains with the custos Case XIII. 

breinum, but the record with the prothonotary. But in this case, the ^|~TZ 

writ upon diminution alledged, shall be removed by certiorarL A pi. 15. 
writ of diminution is a certiorari. By all the Judges. 

Diminution does not lie after in nullo erratum est is pleaded ; for Observ. 
it is repugnant to the plea, which goes to the whole : for this plea 
implies, and refers to the errors assigned by the plaintiff; which be- 
ing the issue between them, no other can be assigned: and after 
issue joined, such new matter is not to be alledged. But if the 5 Co. 37 b. 
original be returned, upon a writ of diminution, after in nullo erratum 
pleaded, the court will not reject it 

CASE XIV. 

The statutes of England do not bind the lands or goods of the 12 Co. no, 

people of Ireland : but they bind their persons : as the stat. of 15 i'©' , ,2 

H. 6, c. 8, that none should transport any merchandise beyond sea, Prero^tive, 

except to Calice; it binds all the subjects of Ireland and others. {f'f^<^*f*t. 

Transporting of sheep is made felony by* statute; the king may #05., 

licence this sort of transportation with a non obstante aliquo statuto : for the second 

for it is not malum in se, and was not felony at common law. In offence, 

popular actions where the informer has begim his suit, the king's ^, qo^I^ b^ 

pardon, before the seisure or information discharges the offence : but 66 a 
not afterwards, as to the part of the informer. 

By all the Judges of England. 

The statutes of England, which expressly name Ireland, bind them Observ. 
and their lands, and goods. As the statute of York made 12 E. 2, 
and the 13 E. i, de mercatoribus, and others. 

CASE XV. 

A. BRINGS trepass against B. who is feoffee to the use of C. the 2 R. 3, 12. 
sheriff is cousin to B. but not to C. the plaintiff may challenge an Jrljfi!^"^^' 
array made by this sheriff. If the shenff upon the distringas juratores 
returns small issues, he shall be amerced if he does not return more. 
By all the Judges of England. A sheriff" returned Sd, upon each 
juror ; he was awarded to return 2^. upon each of them. 

CASE XVI. 

Three Lombards sued A. in the Chancery for debt upon an obli- 2 R. 3, 12. 

gation bearing date at London, in St Martin's parish in Bridge- ^5^^' 

Ward ; but neither the bill exhibited in the Chancery, nor the count amendment, 

upon it, had in the body nor in the margin, London, nor St. Martin's ^-^ 
parish : it was amended ; for it was the mistake of a clerk. 

By all the Judges of England. 

M 2 
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CaseXVr. If alien merchants sue for a debt in Chancery, they are to be 

[ page 165. ] treated according to the law of merchants, and of nature. 13 K 4j 

Observ. nota. ^^^» where they trade with a joint stock, /W accrescendi has no place. 

Co. Lit. 182 a. The master of a ship, in case of danger and extremity, may cast the 

Tsid "12 goods into the sea; and in some cases, sell the ship, although it 

453. ' does not belong to him ; as in case of famine, &c. At this day, 

3 Keb. 91. jjj Q^j. leagues with foreign princes, the subjects which trade shall be 

12 Co. 103, governed by the laws of the kingdoms where they trade. 
104. 

CASE XVII. 

2 R. 3, 2. The King of England has a league with Denmark, so has Spain, 

Leagues, ^nd SO has the King of England with Spain also ; a subject of Den- 

pTopeiiy. mark robs a Spaniard upon the seas ; the goods robbed are sold in 

Hob. 79. England, they shall be restored to the Spaniard, because of these 

amities. By all the Judges of England. 

CASE XVIII. 

2 R. 3, 38. In an appeal of murder, the defendant is outlawed, and has a char- 

Appeal, ^gj qC pardon ; the appellee shall have a scire facias, without shewing 

pardon, scire f ' . , * „ /. 1 « 1 ,. , 

faciasy release, ^i^X release against the appellant : for the appellant shall not have 
execution. execution if he does not pray it in person ; by attorney will not 
serve ; upon this scire facias the appellant, being summoned, makes 
default, which default is recorded : the appellee shall have his par- 
don allowed, and shall be discharged ; and the appellant cannot pray 
execution, at another time. By the Judges of both Benches. 

An appeal of robbery does not lie against one attainted of another 
robbery : but it lies in the case of murder ; by the stat of 3 H. 7 an 
appeal of murder, or of any felony is brought against two ; the ap- 
pellant's release to one of them will not help the other : for they have 
several judgments and executions. So where an appeal is brought 
against two, and one of them has a charter of pardon, and he sues a 
scire facias against the appellant, who is summoned and makes de- 
fault, which is recorded : this shall discharge him who has the pardon ; 
but not the other. 

In debt, the defendant is arrested at the suit of A. upon a capias 
ad respondendum ; the plaintiff has judgment against him in another 
action ; though he be in arrest on the capias ad respondendum^ he 
shall not be in execution upon the judgment ; unless the plaintiff 
prays it of record, or sues a capias ad satisfaciendum^ and delivers it 
to the sheriff. 

CASE XIX. 

I H. 7, 13. A. IS outlawed of felony and taken upon the capias utlagaium \ 

f\"raent!*'^' and being brought to the bar, he alledges that at the time of award- 
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ing the exigent, he was in prison in the castle of Oxford ; and he Case XIX. 

does not alledge, in whose custody, nor in what county this castle is ; 

nor avers his plea to be true. This prisoner was of ill fame and a 

notable thief. In case of outlawry for felony, the errors to reverse it 

ought to be certainly alledged in writing, and ought to be sufficient, 

before the writ of error be allowed to the outlaw. In this case the 

prisoner was not suffered to amend this plea ; but was hanged. 

By the Judges of both Benches. 

An outlawry in the King's Bench may be reversed there ; for it is 
the judgment of the coroners, and not of the court of King's Bench. 

In civil causes, a writ of error is not to be denied to any one, and 
the errors neither are, nor can be assigned before the writ of error be 
allowed, and the record removed. But the law is otherwise in cases 
of outlawry of felony, or attainder of felony ; the errors ought to be [ page 166, ] 
first assigned and allowed before a writ of error shall be granted. 

Interest reipublicce tie malefida remaneant impunita. 
Solus populi est suprema lex, 

CASE XX. 

A. IS bound to B. in a single bill for payment of 100/. the 100/. i H. 7, 14. 
is paid, and the bill delivered to A. and afterwards B. by force takes ^^y^'gnf 
it from A. B. sues A. upon this bill : this delivery and taking by faits, audita 
force, is not a plea in this suit ; for a writing sealed and delivered ^^f^ta, 
shall not be avoided by parol : where there is an obligation, or a bill, 
it is good ab initio. An infant shall avoid his debt contracted during 
his infancy ; if it be not for necessary provisions, cloaths, and school- 
ing. Coverture shall avoid a deed : so of duress used to get an 2 Co. 9 a, b. 
obligatory deed : so if a deed be read otherwise than it is, to an ^^ Aff? pl\ 
illiterate or a blind man. If a woman obligee marries the obligor, Cro. Jac. 29, 
it is a release in law. A raisure in the deed after it is sealed and ?*5' ^^ 
delivered, avoids it : for this appears within the deed. The duress 
to gain a deed obligatory creates the deed ; and such deed may be 
avoided by plea of that duress. In the principal case the deed was 
originally sufficient; and there is no disability in the case, nor 
duress, nor release in law. A. in this case shall have relief against 
B. in an action of trespass for the taking of this bill ; and not an 
audita querela : for it is only a surmise ; and a matter of fact is not 
of force against a deed originally good. 

By all the Judges in the Exch. Chamber. 

Although the obligor cannot avoid his own deed by alledging Co. Lit. 36 a. 
that he delivered it to the obligee upon condition ; yet a stranger to 
the obligation, to whom the obligor delivered it to be delivered to the 
obligee upon the performance of a certain condition, if detinue be 
sued against him for this deed by the obligee, he [the stranger] may 
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8 Co. 15s a. 



I Mar. 

Dyer, 147,413. 

Harrison's 

Case. 

Dyer 54. 

29 C. 2, c. 3, 

alters the law 

rom what is 
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this paragraph. 
8 Co. 80. 
Vinior's Case. 
8 E. 4,1. 

[ page 167. 

I H. 7, 8. 
Roy, tally, 
mandatum, 
mort. 



10 Co. 114 b, 
115 a. 

1 1 Co. 90 a. 



. 9 E. 4, 12. 
30 H. 6. 
Fitz. Grants, 
90. 

4E. 3. 

Fitz.Accompt, 
107. 



plead this bailment and condition, and pray garnishment against 
the obligor to acknowledge, whether the condition be performed or 
not : for he is party to the bailment ; but not to the deed : and upon 
the garnishment, the trial of performance, or not, shall be between 
the obligor and obligee. 8 H. 6, 28. 43 E. 3, 27. 4 E. 2. Fitz. 
Debt, 167. 

Against a consideration alledged in a deed, or an use declared, no 
averment to the contrary can be received : so of indentures upon 
fines and recoveries, where the fines and recoveries pursue them, i 
El. Dyer. 169, Altham's Case, 8 Co. 148, Countess of Rutland's Case, 
5 Co. 25, 26. Nihil est tarn naturaU quam quidlibet dissolvi eo modo 
quo ligatur. Contract by contract, deed by deed, record by record, 
parliament by parliament. 

A will of land of inheritance devisable by custom, or by statute 
law (though it cannot be devised without writing) may be revoked by 
parol : for a will gives no interest in the testator's lifetime, as a deed 
doth. The uses of an inheritance, at common law were devisable by 
parol, and revokable by parol. An appointment of auditors, or 
factor, or attorney, or arbitrator, or a licence may be revoked by 
parol before they be executed, although they be by writing : for, they 
do not give any interest ; they are only authorities and powers. 

CASE XXI. 

Tenths and fifteenths are granted to the king to be paid at certain 
days ; the king makes an assignment of part of these fifteenths to his 
creditors ; the king makes collectors of these fifteenths, and the Con- 
vocation makes a collector of the tenths ; the creditors give them 
notice of these assignments : if the collectors die after the day for 
payment, and after notice of the assignment ; the collectors are liable 
for all that is assigned, although they have not received any part 
thereof : for it was their fault that they had not collected them. If a 
collector dies before the day of payment, he is answerable only for 
so much as he has received. If a collector dies after the day of 
payment, his executor shall answer for the whole, if he has assets ; or 
for as much as the assets amount to. If after a collector's death, his 
executor collects any of them, he is liable pro tanto : and though he 
had no power to collect, he is liable to account to the king : and so 
is everyone who meddles with the king's right. A king who is an 
usurper makes such assignment ; it shall bind the rightful king. A 
tally according to the use of the Exchequer is sufficient for such 
assignment 

Account lies against a stranger who occupies the land of an infant. 
Account lies upon an assignment to receive, whether the assignment 
be an assignment in deed or in law ; as in case of a guardian or such 
like ; and where the defendant pretends to receive or collect profits 
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to the use of the plaintiff. 2 M. Br. Cases 414. A stranger who Case XXI. 
meddles with the goods of the deceased, may be chaiged as executor 
of his own wrong. 

CASE XXII. 

Sanctuary at common law does not lie for treason ; it lay for ' ^- 7» 27. 
other offences. At this day all sanctuaries are abolished by a statute pi. 15. ' 
made i Jac i, cant 24. Nee t^eniam iaso numine casus habeL Sanctuary. 

By all the 
CASE XXIII. England. 

Writs to certify records, issuing out of Chancery, and other writs i H. 7, 10. 
to remove records, out of the Court of Common Pleas, are directed F»^^s, 
to A. B. chief justice there, to remove the record which is before him precetlcnis. 
and his companions, without naming them. In fines levied, all the 
judges of the Common Pleas ought to be particularly named : for so 
is the usage. By all the Judges of England. 

Fiat quod prius fieri cofisucvit. Nihil tcmere novandum. Novitas 
non tarn utilitate prodest, quam fiovitatc pcrturbat, Consuetudo Anglia 
est lex Anglim. These are principles in our law. 

- CASE XXIV. 

By the statute of 18 H. 6, the fees of the judges are to be paid out i H. 7, 5, 9. 

of the first money which the customers of the customs shall receive : ?^ ^^^ 

iucii?es 

and this payment is to be made at a certain day : if the customers 
die before the day, their executors are liable for so much as they had 
received. If the king grants to any merchant, to retain so much of 
the customs in his hands, as shall be due by him ; the judges in this 
case may sue the customers or the merchant for their fees ; and the 
king will allow them as much as they have paid \ to the one, upon 
account ; to the other upon petition. Where the king demises, and 
the judges have new patents ; all the fees incurred before the new [ page 168. ] 
patents shall be paid to the judges. This statute of 18 H. 6, has a 
proviso that the customers shall not be charged with these fees, if the 
clerk of the hamper in Chancery has sufficient in his hands to pay the 
said fees ; and the chancellor is to be apprised and certified of it : 
this apprisement ought to be by a jury, and not otherwise : the judges 
may sue the customers, and they may plead this proviso, and that 
the clerk of the hamper had sufficient in his hands before the said 
suit ; and this issue shall be tried by a jury ; and so the chancellor 
ought to be apprised of it. This apprisement is a condition subse- 
quent to the payment of the fees. By all the Judges of England. 
At this day the fees of the judges are paid out of the Exchequer. 
These fees are an honorary gift of the king ; of which the judges are 
worthy, if they be learned, just, and uncomipt 

Sapientia legis nummario pretio non est astimanda. 
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Fines, feoff- 
ment, livery, 
dower, tenant 
pur le curtesy. 
The tenure 
abolished by 
12 C. 2, c 24. 

Keyleway 88. 
Dyer 229. 
Praer. Regis, 
cap. 14. 
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8 Co. 172. 
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I H. 7, 5. 

Parliament| 

pardon. 



CASE XXV. 

The king's tenant in capite dies, his heir of full age ; the heir 
before livery sued, levies a fine of the land to a stranger : the fine is 
good, and passes the estate. It is otherwise, if he makes a feoffment 
of the land ; for the king is in possession of it, and the feoffment 
meddles with the king's possession. If the heir, after office and 
intrusion, levies a fine, it is good. 

The statute of Prcerogaiiva Regis, upon an intrusion after office 
takes away the freehold of the heir only as to the wife's dower, and 
does not extend to a tenant by the courtesy : where an heir female 
intrudes after office found, and marries an husband who has issue by 
her ; he shall be tenant by the courtesy. Upon the intrusion of the heir 
of full age, the king's pardon to him of all intrusions, exitus ^^pro- 
ficua, serves him instead of livery : which proves that the freehold 
remains in the heir; othen\'ise such pardon would not serve for 
livery. 14 H. 6, 26. 

CASE XXVI. 

An Act of Parliament made in the time of King R. 3, bastardised 
all the children of E. 4, this act was not repealed, but taken off the 
files of Chancery and burnt ; (by the advice of all the Judges in 
England) ; that no memory might remain to posterity of such an 
horrible falsehood (d). The king had pardoned the bishop of Bath 
and Wells, who had contrived this act ; the lords not knowing this, 
were proceeding in the upper house of Parliament to punish this 
wicked crime : but upon notice of the said pardon, the prosecution 
vanished. Bentficium principis debet esse mansumm. 



1 H. 7, 13. 
Parliament, 
equity, tail, 
corone. 



CASE XXVII. 

The crown is intailed to the king by Act of Parliament, with all the 
prerogatives and franchises belonging to it : this Act does not extend 
to take away the liberties or franchises, which lords or others have 
by charter, or lawful prescription. By all the judges of England. 

An intail of the crown extends only to the royal power and prero- 
gatives belonging to it : but not to possessions, or matters of profit 

Proprietas verborum.attendenda est 



(ti) Note to the Second and Third 
Editions :— ** This is a strange mistake 
in our author. The Year Book says, 
the judges advised a repeal by men* 
tioning in the Act of Repeal only a few 
words of the beginning of Richard^s 



Act, instead of reciting the substance of 
it. And the Book bids us note that an 
Act of Parliament was necessary, to 
indemnify the keepers of the Record 
for taking it off the file.** 
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CASE XXVIII. [page 169]. 

A JUDGE takes a conusance of a fine ; and before it is certified, I 2' ^' ^ 
the king demises : if the judge had notice of the demise, the caption py^^ 2*22.' 
is void ; for his patent was determined, and there was no writ of Error, fines, 
covenant pending. Where there is not a demise of the king, such a "°^*^' 
caption will be made good by a writ of covenant and dedimus potes- 
taieniy both antedated. The judges of both Benches, and the barons 
of the Exchequer may take such conusance before any dedimus potes- 
taiemhs procured ; but the writ of covenant zxA dedimus potesfatem may 
be sued afterwards, and antedated. The chief justice of the Common 
Pleas alone may take the acknowledgment of fines without any dedi- 
mus potesiatem. Where the conusor dies after such conusance as in 
the second case, a writ of covenant and dedimus potestatem antedated, 
and the kings silver entered, will make the fine valid. 

After the demise of the king, trials and gaol-deliveries, had before Cro. Car. 98. 
the judges have notice of the demise, are good : and so it seems to J^j^^li ^g. 
be concerning the caption of fines. 

CASE XXIX. 

An appeal is brought for the death of a man ; pending the appeal, 2 H. 7. 

the plea is discontinued by the king's death ; a reattachment ought ^^^ ^^' 

to be sued within a year after the king's demise ; the appellant does 7 co. 29.' 

not sue it; the king pardons the appellee: this pardon shall be Discontinu- 

allowed without awarding a scire facias against the appellant ; for it c^*| apmS, 

appears on record, that the appeal is extinct ; and it would be in pardon, scire 

vain in this case to award a scire facias, facuu. 

By the Justices of both Benches. 
Lex nil facit frustra. 

This case is remedied at this day by the statute of the i E. 6, cap. 
7, the appeal continues notwithstanding the king's demise. 

CASE XXX. 

A. BRINGS trespass vi 6^ armis against B. R is condemned in i h. 7, 2a 
damages in the time of one king, who demises; upon the coronation 5, Co. to. 
of the new king there was a pardon of this fine ; after four years the execution. ' 
defendant was taken by a capias pro fine for the king : upon a petition 
to the king in this case he shall be discharged ; and shall not be in 
execution for the plaintiff, although he should pray it ; for the capias 
pro fine issued erroneously after a pardon ; and he cannot be in 
execution at the suit, and upon the prayer of the party in this case, 
neither after the year is ended, nor within the year ; for the reason 
aforesaid. By all the Judges of England. 
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[page 170. ] 



CASE XXXI. 

A. IS condemned in London for debt, and is in execution there, 
afterwards there is an indictment and verdict against him in the 
King's Bench for trespass ; A. is brought there by habeas corpus^ and 
pleads not guilty to the indictment ; and afterwards is remanded to 
London \ and after divers processes of distringas issued against the 
jury, the jury appears ; and afterwards he is again removed into the 
King's Bench by habeas corpus ; and, the jury being sworn, he con- 
fesses the indictment, and the jury is discharged : although this in- 
dictment was by his own procurement, and was covinous ; yet he 
was fined, and committed to the Marshalsea for the said fine, and for 
the execution in London. By all the Judges of England. 

Volenti ncnfit injuria. 



I H. 7, 28. 

Dyer 377. 

Livery, 

traverse. 

12 C. 2, cap. 
24, takes away 
this tenure. 
Co. Lit. 77 a. 

Dower, Fitz. 
bre. 240, 236, 
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I H. 7, 29, 3L 

II H. 4, 81. 
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pleading, pre- 
scription, roy, 
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variance. 



CASE XXXIL 

An office is found, that A. the king's tenant in capite died seised, 
his heir of full age ; B. traverses the office in Chancery, where it is 
returned, and has the lands in farm ; the cause shewn is, that A. in 
his life-time enfeoffed him who traverses the office ; pending this 
traverse undiscussed, the king makes livery to the heir: and it is well 
for the king ex debito justitice ought to make a general livery to the 
heir of full age ; and ought not delay it ; and the traverser is at no 
mischief ; for he may enter or sue the heir, if he has cause. 

Dower is brought against a guardian in chivalry ; pending the writ, 
the heir comes of full age : the writ of dower abates : for the 
guardianship ended by the act of God ; and the guardian has nothing 
of which dower may be rendered. By all the Judges of England. 

The special livery commonly made use of at this day, is ex gratia 
regis. There is a special pardon with this livery, and several non 
obstante^ s. The king may deny it if he will. 

CASE XXXIIL 

A. BRINGS an assise of land against B. B. pleads that C. was 
seised in fee of this land, and that being so seized he gave a nine- 
teenth part of this land to B. in tail, the remainder to the king, by 
deed inrolled ; and shewed the deed (as he ought) and prayed in aid 
of the king ; and gave colour to A. The deed was of an office and 
land appurtenant to it. The tenant was ousted of the aid : for the 
plaint is of land, and the bar pleaded is of the nineteenth part of 
this land, and the deed shewn is of an office and land belonging to it. 
Land cannot be appurtenant to an office without a prescription ; and 
it shall not be understood that land belongs to an office, unless it be 
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specially shewn, by pleading the prescription : but if the tenant had CaseXXXIII. 
pleaded that C. was seised of the office, to which, from the time 
whereof memory, &c a nineteenth part of the said land was appur- 
tenant, &c. and given colour as above ; the aid would have been 
granted. By the Judges of both Benches. 

A tenant in tail may have aid of the king. An office may be 
granted to the king. Aid may be had of the king upon the grant of 
his predecessor, who was an usurper. A tenant in assise pleads a 
feoffment by deed of one acre of the land in plaint, made to his 
father by the said deed ; and he shews a deed of land descended to 
him ; and that this acre is parcel of that land : this is well. And so 
it is, if there be a variance in the simame, between the plea and the 
deed ; for a man may have several simames : it is otherwise if there 3 Cr. 354. 
be a variance in the christian name. If the plea be of an acre, and 
the deed of a manor, it is well : for the acre may be parcel of the 
manor. If the plea be of the manor of Dale, and the deed is of the 
manor of Sale ; this is a material variance ; for the manor of Sale 
cannot be understood to be parcel of the manor of Dale, nor to be 
the manor of Dale. The safe method of pleading, where there is a 
variance between the plea and the deed, is to plead, that the land in 
the plaint was conveyed by the name expressed in the deed : and so 
in all cases where there is no repugnancy between the deed and the 
plea : but in a case which cannot stand with law; as in the principal 
case, where the tenant in the assise has the nineteenth part undivided, [ P^ge i?'* 1 
an assise does not lie without a special ouster by him who has the 
reversion, against him who has this 19th part. Colour shall be given 
in an assise, although the king has the reversion. Where aid is 
prayed of the king or of any other, and it is granted where it does 
not lie ; this is not error : but it is error to deny it, where it ought to 
be granted. 

CASE XXXIV. 

The rescous of any person indicted of felony, is felony by the 1 H. 7, 22, 23, 
common law. Counsel shall be allowed to a felon, if he has matter |?*. ^ 

. - relony, res- I 

m law to plead ; but he ought to shew this matter before counsel cous, sane- I 

shall be allowed {e). Sanctuary did not lie for treason at common ^^^^ treason. 

law ; nor was any prescription for such sanctuary, allowed. | 

By all the Judges of England. J 

j 

At this day, by the statute i Jac. i, cap. 24, all sanctuaries are ' 

taken away. 

(e) Compare the staL 6 & 7 Will. indicted for felony to make their defence 
IV., c 114, which enables all persons by counsel or attorney. 
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Case XX XV. (-^SE XXXV. 

1 H. 7, i8. The king's tenant /'// capite dies, his heir within age ; before office 

4 H. 7, I. found, he may enter and take the profits : and after office found, he 

Co. Lit. 30 b. , . ' , . * ' , , . r .!_ £.. 

Card, intru- ought to waive the possession, and answer to the king for the profits 
sion, dower, taken. If he enters after office found, and after this intrusion, takes 
cutftwy.^"^ ^ ^^'^^^ 'y she shall not have dower : by the Statute oi Prarogativa Regis^ 
This tenure is cap. 14, it is otherwise, if he takes wife before the office found, and 
abolished by afterwards intrudes, there dower lies : for the title to dower was 

before the intrusion. The heir cannot enter after office found, 

without a livery or ouster-le-main. 

By all the Judges of England. 

This Statute of Frarogativa Regis does not extend to tenancy by 
the courtesy. 

CASE XXXVI. 

1 H. 7, 16. The king cannot grant power to any to make justices of oyer and 
Prerogative, terminer; but he ought to constitute such justices himself: for it is 
Br. Gianu, 90. an high prerogative. A grant to pardon treasons is void : but in 
20 H. 7, 8. Scotland and Ireland such grant to be executed in the name of the 

king is good : and so to make knights there. The distance of place, 
and sudden occasions, and the king's absence make the difference. 

By all the Judges of England. 

CASE XXXVII. 

2 H. 7, 12. King E. 4 granted to A. the custody of Woodstock Park, for life ; 
St^ t^ d°^' ^'^ ^^® ^^ ^ patent of it for his life, from King H. 7, enters and 
Bigamis. ousts A. A. brings an assise against B. B. in this case shall have 

aid of the king, by virtue of the Statute de Bigamis^ cap. i. For per- 
haps the office was forfeited by the default of A, 

By all the Judges in the Exchequer Chamber. 

[page 172. J CASE XXXVIII. 

2 H. 7, 8. Upon a venire facias upon an issued joined, the sheriff returns 12 

S^bot\^"^^" jurors only according to the words of the writ ; where he ought to 

Benches. have returned 24 according to constant usage, for speeding the trial 

dents** ^'^^ ^^ ^^ ^^ challenge, death, sickness, or delay of the tales : the sheriff 

shall be amerced for this return. So in a pracipe quod reddat, if he 

returns that the tenant has restored the land to the demandant. So 

in debt, that the defendant has paid the debt to the plaintiff. So on , 

a distringas juratores, that distrinxit iiios per omnes exitus , without 

mentioning how much upon every one. All these are bad returns ; 

and the sheriff shall be amerced for such returns. So upon an habeas 

corpora against the jurors, that he has attached the jurors, without 

saying, 6- habeo corpora^ &»c. 
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Note the care of the law in preserving antient forms, and yet upon Case 
experiment of a mischief, although the forms of a writ are not to be ^^XVIIL 
altered, yet precedents and constant usage must be observed. 

CASE XXXIX. 

Trespass was brought in the Common Pleas, and a capias duly 2 H. 7, 2. 
issued against the defendant ; upon this capias^ the sheriff returned, \ jj* ^' J^* 
that ante adventum istius brtins^ the defendant was indicted before 38 H. 6. 
the justices of peace, for a riot, of which he was convicted, and ^nsdiciion, 
fined; and for security of the peace, was in custody of the sheriff; viscount, 
and he had his body at the day in the capias mentioned in the Com- 
mon Pleas : the defendant was awarded to plead to the said action, Prison and 
and find mainprise ; and he was remanded to the country for the Prisoner. 
offences aforesaid : for the Common Pleas has nothing to do with per- 
jury, riot or surety of the peace, if they do not happen in the Com- 
mon Pleas; if they happen there, that Court will punish those 
offences there, upon indictment and conviction by fine and imprison- 
ment By the Judges of both Benches at White Friars. It seems 
that there was no Serjeants Inn then. 

CASK XL. 

When any one is arrested in an inferiour court, coming to West- 2 H. 7, 2. 
minster upon a suit brought for him or against him, he shall have Privilege, ex- 
the privilege to be discharged from the suit below : but this ought to p^^undo, * 
appear by the examination of the party, and not othenvise ; and if habeas cor- 
upon an habeas corpus returned, the prisoner be not in court to be *''^' 
examined, tx procedendo shall be awarded. By all the Judges. 

If the defendant be in execution in an inferiour court, although he 8 E. 4, 18. 
had cause of privilege, and the privilege was /// esse at the time of the ^'- Cases, 161, 
execution, and the writ of privilege delivered before it ; he shall be 
discharged : but if the writ of privilege was not deKvered before the 
execution ; in this case the execution shall not be avoided. Where 
privilege is allowed, and bail found and filed the same term, the bail 
in the inferiour court is determined. Where upon the habeas corpus 
privilege is not allowed ; di procedendo shall be awarded, and the bail 
in the inferiour court remains. Upon a writ of privilege allowed, new 
bail shall be found for the defendant, in the Common Pleas, and an 
original writ shall be filed there against him ; and a bill of Middlesex 
in the King's Bench, if the privilege be allowed there. Cro. 5. Jac 
203 and 361. 12 Jac. 2 Bulst. 286. 

CASE XLI. [page 173. 

The surety of the good behaviour extends to any breach of the 2 H. 7, 2. 
peace and an aflfray by matter of dread or fear to the subject ; but ^^ * ^^^ 
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CaseXLI. not to chiding words: there should be an assault or lying in 
wait By all the Judges. 

If a man be twice convicted of drunkenness, it is an offence that 
tends to the disturbance of the peace, is a bad example to others, and 
is a cause to bind a man to his good behaviour. 

CASE XLII. 

2 H. 7, 19. * A WOMAN who is the king's tenant in capite takes husband, and 

F. N. k 258. has issue by him ; the husband is tenant by courtesy, and is the 

Dyir 229. ^^ing's tenant ; and shall hold this land without any suit to the king, 

Office, livery, or livery ; and after his death, an office of all this matter, shall serve 

tenant per le ^^ j^^j^. ^^ ^^^^ j^is livery. By all the Judges of England 



* Below, 4, 46. 



CASE XLIII. 



2 H. 7, 6. In cases of the king's patents with non obstante for the shrievalty 

Patents, par- ^^ ^y county in fee, tail, or for life ; or for the exportation of wool, 
XaJ^r or for homicide; although there are statutes which ordain such 

patents to be void, yet with a clause of non obstante they are good, 
Sec 1 W. & M. and to be allowed : and although the statutes say that such patents 
sess. 2, cap. 2. ^j^y ^ ^qJ^^ although they have a clause with non obstante \ yet a 
^mmoiJy^ patent of such things with words of fion obstante ^y clause derogating 
called the BUI f^^m ^g ^^ obstante will make the patent good. The reason of the 
whkh has law is, the king, by his royalty is trusted with the government, 
much abridged pardons and publick business : particular cases may happen which 
TOweXthe''^ deserve remission, upon consideration of circumstances, 
^own. By all the Judges in the Exchequer-Chamber. 

A pardon of murder, by that name, is not used ; but a pardon de 
omnimodvi fetoniis 6- omninwdis homiddiis, with a non obstante^ will 
serve for murder. The king never grants a pardon of murder, with- 
out speaking with, or a certificate from the judges before whom it 
was examined : nor doth he grant it but where they think the case 
has circumstances which deserve mercy. 

Rex quod est injustum facere non potest, 

CASE XLIV. 

2 H 7 6 A. HAS a suit against B. in the Common Pleas, and afterwards B. 

By all the is arrested in an inferiour court when he was not coming to or return- 
judges, j^g ^^^^ ^^ defence of this suit, he shall not have privilege. 

., , CASE XLV. 

[ page 174- 1 

2 H. 7, 10. A JUDGE of the Common Pleas receives in the country a conusance 

Garrant de* ^f ^ warrant of attorney for A. to appear for the conusor in a writ of 

Jdg™ wr- right ; before this warrant is certified, the judge dies; yet the cour 

tificate. 
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afterwards allowed this warrant : they know the hand-writing of the 
sxud judge which attests the warrant ; and his servant brings it into 
court By all the Judges. 

Where a judge, who takes a nisi prius dies before the postea is Dyer 163. 
certified ; the clerk of the assises may well certify it ; or the execu- 
tors of the judge upon a certiorari directed to them for H^sfostea. 

CASE XLVI. 

After a diem clausit extremum^ a second diem ciausit extremum 2 H. 7, 12, 17. 

shall not issue for the same person ; but it may for another person : Extremum"* 

but not for the same person at this day ; to avoid infinity. office, gar'cl. 

By all the Judges. 
Infinitum injure reprohatur 

The 2 K 6, cap. 8, ordains, that if by a false office after the death 7 Co. 42. 

of the king's tenant, A. is found heir to him, where in truth B. is ^iJ^f ^^^' 

heir ; B. upon another office found that he is heir, may traverse the Y. N. B. 258. 

first office; but not before an office found for B. If* after the l^y" 229, 

death of a woman who was the king's tenant, an office finds a * Above, 4,42. 

tenancy by the courtesy, and also finds the heir; after the death of 2^ renders 

tenant by the courtesy, this office serves the heir to have his liven', ^'^ l^w ol>- 

at common law. jl^^, '^j 

CASE XLVII. 

The king*s coiners of gold or silver in the king's mint, are traitors 3 H. 7, la 

if they make the coin contrary to the king's orders for weight and -^^^amf.Corone, 

allay. Uttering of counterfeit coin, knowing it to be counterfeit, is 5EI. cap. 11. 

misprision of treason : it is not treason. The coiners are the makers, ^^XJ' ^• 
actors, and workers of it. At this day coiners, clippers, and washers ' ^' ^^* ^' 
are all traitors. By all the Judges. 

He who commits misprision of treason forfeits all his goods and Treason, mis- 
chattels, and the profits of his land during his life. prision. 

CASE XLVIII. 

One justice of peace cannot commit another justice of peace, for 3 H. 7. 
breach of the peace. Par in parem non habet imperium, J ^^ Justice 

By all the Judges. Judges, Justice 

The sessions of the peace may commit a justice of peace, for ^u^-^^J' 
breach of the peace. Lambard's Justice 385. error. ' 

Judgments given in a court of record held by charter in cities or 8 El. 
towns corporate, or before judges of assise, or oioyer and terminer^ can- ^Iyx^^* 
not be reversed in the Common Pleas ; but in the King's Bench only : [ pg^e 175. ] 
for these courts of record have equal power with the judges of the 
Common Pleas, by the king's letters patent and commissions. Against 
F. N. B. 20. 



176 



Fourth Century. 



Case XLVIII. 



3 H. 7, 12. 
West. I cap. 

12. 

Stamf. 150. 
Fitz. Corone, 
56. 

Challenge, 
paine fort & 
dure, judg- 
ment, corone. 
Co. Lit. 156 a. 

♦ See 2 G. 2, 
cap. 21. 



CASE XLVIII. 

He who challenged thirty-six jurors peremptorily at common law 
for felony or treason, should be put to death. At this day a 
peremptory challenge of thirty-five is allowed for treason ; for felony 
only twenty (/) : by the statutes of 25 H. 8, cap. 3, 2 M. cap. 10, in 
an appeal of felony, if the defendant stands mute, he shall be hanged : 
for the pain fort &* dure is only to be inflicted upon an arraignment 
for felony upon an indictment He that is indicted for treason, and 
arraigned upon it, and stands mute, shall be drawn and hanged. 

* 3 H. 7, 12. In an appeal of death, where the stroke is in one 
county, and the death in another county ; the appeal shall be brought 
where the death was, and be tried by both counties. 



3 H. 7. 15. 
Bar, error, 

attaint. 



CASE XLIX. 

A. BRINGS trespass against B., B. pleads not guilty, the plaintiff has 
a verdict and judgment for the trespass : B. brings an action of 
trespass against A. in the King's Bench, A. pleads not guilty, it is 
found for B. and B. has judgment : B. brings a writ of error in the 
King's Bench upon the first judgment in the Common Pleas ; upon 
this record removed into the King's Bench it appears, that both 
judgments were for the same trespass ; yet this is not sufficient to 
reverse the said judgment in the Common Pleas ; for perhaps the 
last verdict in the King's Bench was false. B. is put to his attaint 
upon the verdict in the Common Pleas, and A. for the verdict in the 
King's Bench. Actio qualibet it sua via^ 6^ se non miscent. A. 
might have pleaded in the King's Bench the said judgment in the 
Common Pleas against B. So in an ejectione firmce for the same 
land, the latter ejectment between the same parties shall be barred 
upon a verdict, and judgment for the former ejectment. 

By the Judges of both Benches. 



3 H. 7, 15. 

4 IT. 7, 10. 
10 H. 7, 22. 
Chattle, Par- 
liament, per- 
quisite. 

12 C. 2, cap. 
24. 



CASE L. 

The manor of Dale, held of the king by knight's service, is granted 
by Act of Parliament to A. A tenant who holds of this manor by 
knight's service dies, his heir within age ; A. has the wardship of this 
heir, and grants it to B. A. is afterwards attainted of treason, the 
heir being within age ; an office is found of this matter, and the 
manor vests in the king; the king grants the said manor to his 
mother for life ; and the first Act of Parliament is repealed, and made 
as if it had never been ; by which means A. never had any title to 
this manor ; and the grant of this wardship is thereby become void : 



(/) See antf^ Case XI , p. 119, and note (/). 
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the king's mother shall have this wardship, and not R for now A. Case L. 
had nothing in the manor ab initio : and so his grant to B. was void. 

By all the Judges. 

Where A. has judgment in a pracipe quod reddat of a manor, 
against B. and afterwards a tenant by knight's service of this manor, 
dies, his heir within age; and B. reverses the judgment: B. shall 
have the ward. So of a disseisee, if he enters within five years into 
the manor, of which the disseisin was made, and dies seised. For 
their title is by wrong in both cases. In the case of a purchase made Co. Lit. 238 a, 
by a villein, or where the recoveree grants a copy of copyhold land ; ^|^^ 8. c ^^ 
it is otherwise: although judgment be reversed, or the disseisee Co. Lit. 58b.* 
enters; yet the recoveree and the disseisor shall have the said [ page 176. ] 
purchase. Where a disseisor grants a copy, and the disseisee shall 
avoid it, see my Repertory, title Chattels. In case of the mortgage of 
a manor, of which tenant by knight's service dies seised, his heir 
within age, before the day of redemption ; and redemption is made 
at the day : the chattel vested in this case shall be divested. 

CASE LL 

An office was found after the death of the Lord Dacres, that the 2 H. 7, 2. 
said lord held the manor of Dale of the king by knight's service in monstrance de 
capite^ and died, his heir within age, this office was returned into droit, traverse. 
Chancery ; the second son of the said lord tendered a traverse in ^,^.?- ^' 
Chancery to the said office, and had the manor to farm upon 8 H. 6, c. 16. 
security given according to the statute : and by \yay of monstrance de 9 Co. 64 a. 
droits he pleads, that A. recovered the said manor from the said lord 24. abolishes 
in his life-time, by a writ of right ; and that aflenvards, and before the tenure. 
office found, he entered into it, and gave it in tail to him the second 
son ; and traverses the Lord Dacres's dying seised : this pleading 
was held insufficient ; for it begins with a monstrance de droits and 
concludes with a traverse, which is repugnant ; for it denies what it Carth. 166. 
has confessed. By all the Judges of England. 

In this case, because the second son has not shewn when A. 
entered, it shall be taken most strongly against him, that he entered 
after the death of the lord ; if so, the Lord Dacres died seised ; 
(for it shall be taken most strongly against him, that pleads it) if he 
died seised, the second son ought not to have traversed that which 
he has confessed by his pleading. The law rejects impertinent and 
repugnant pleading. 

CASE LIL 

In dower, the tenant vouches the heir of the husband in the same 4 H. 7. 

county ; the heir demands the lien, and denies it : this issue shall be ^'*^- Dower, 

tried, before the demandant shall have judgment in dower. Dyer 367. 

By all the Judges in the Exchequer-Chamber. Dower, judg- 
ment. 
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Case LII. In this case of dower the judgment varies : if it be found against 
J. .. ~ the heir that he has lands in the same county where the writ is 

24, 36, pi. 63. brought ; the demandant in dower shall have judgment against the 
Dyer 202, pi. heir : if the issue be found for the heir : the demandant shall have 
Mo. 40. judgment against the tenant. See 28 K i. Voucher 341. 17 £. 3, 47. 

9 Co. 17 b. 19 E. 2. Fitz. Resceit, 176. 16 E. 3. Fitz. Variance, 61. Judgment 

165. Judgment z66. 

CASE LIIL 

4 H. 7, 8. ^^ a^ information in the King's Beucli for the king, and issue 

Challenge, joined, and a panel returned ; the king's serjeant or attorney may 
t^. *° ^"°* suggest to the court, that the array is favourably made by the sheriff : 
Co. Lit. 156 a. this challenge shall be received, and tried by triers. 

By the Justices of both Benches. 
JusHHa nemini n^anda est. 

[ page 177. ] CASE LIV. 

4 H. 7, t8. a coroner upon an indictment of murder super visum corporis^ 

Coroner, re- gj^ jg ^^ murderer ; and that A. received the murderer after the 

killing; and that A. fugam fecit: this finding of the coroner, as to 

the receipt and the flight, was held void. 

By all the Judges of England. 

Upon such indictment the coroner has nothing to do, except as 
to him who killed the man : the finding of the killing, and of flight, 
as to the man-slayer, or as to accessaries before the fact, is good ; but 
not as to accessaries after the fact. 

CASE LV. 

4 H. 7, 2. The king sued a scire facias upon recognizance to keep the peace, 

Co. Lit. 156 a. upon a surmise that the recognizor had broken the peace, the king 
Challenge, and the defendant were at issue, a jury is returned ; the king chal- 
roy, subject, lenges the array, because the sheriff" returned it at the nomination of 
the defendant : this is a good challenge, and shall be tried by two 
triers. By the Judges of both Benches. 

Co. Lit. 156 a. The king may challenge a juror for favour to the defendant ; but 

the defendant cannot, for favour only to the king, challenge a juror 
without special cause shewn ; as that the juror is a menial servant, or 
officer, or minister to the king : for every one ought to favour the 
king. 

CASE LVL 

4 H. 7, 18. An Act of Parliament mentioned to be made by the king and the 

8 Co. I, 20 b. lords, is null and void, 21 E. 46, 49. The commons are not judges 

A rince s v«asc. . _- . . 

Parliament, ^ Parliament, 
commons. 
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CASE LVII. ^g LVII. 

The Earl of Wiltshire was attainted of treason in the time of K 4» 4 H. 7, 7. 
by Act of Parliament : and an office was found of his manors and Ouster le 
lands, which by this attainder descended to K. E. 5 to R. 3, and discent, mon- 
from him to H. 7. An Act of Parliament was made in the time of strance de 
H. 7, that the said Act of Parliament R 4 should be held as null, co^eable7 
and that the earl and his heirs might well enter into those manors 
and lands : upon a petition to the king, and a commission upon it, 
this matter being found, an ouster le main was awarded (the said earl 
being dead) for the heir of the earl. The aforesaid reversal of the 
said Act of E. 4, takes away all the discents in the kings : for there can 
be no seisin or discent in the king, or from the king, but by title and 
matter of record ; and here is none. By all the Judges of England. 

A subject may gain a title against a subject by disseisin and a 
discent ; but the king cannot ; for he can do no wrong. 

At common law an attainder of treason by Act of Parliament, as [ page 17S. ] 
long as the attainted person lives, without office found, does not vest 5 Co. 52 a. 
any lands in the king ; for it does not appear that they are, nor what ^ ^- ^• 
they are, and the person attainted is still alive : but if he be dead, stamf. Prser. 
his heir cannot take ; for his blood is corrupted ; and in this case, 54* 
they vest in the king, without office found, to avoid abeiance: but 3 Co. 10 a, b. 
they cannot be put in charge without office or seisure. Now, by the 
statute of 33 H. 8, cap. 20, the land of a man attainted of treason 
shall vest in the king without office found, although the attainted 
person be alive ; seisure is sufficient. 

Land descends from an usurper king to a rightful king, and so e 
eonverso. 

At common law in the principal case, because the Act of Parlia- 
ment of R 4 is made null, and entry is given to the earl and his 
heirs ; the double matter of record is taken away, and the ouster le 
main is given by the said act of King H. 7. Upon an ouster le main 
awarded to a subject ; the freehold is in him, by the award of the 
ouster le main, before he makes entry. 

At this day, it is ordained by Act of Parliament of 2 E. 6, cap. 8, Co. Lit. 77 b. 
that where the king is entitled by double matter of record, a mon- 4 Co. 57 b, 
strans de droit or traverse lies, as the case requires : whereas the 
common law required, in such a case, a petition to the king, and a 
commission and office ; and if it was found for the subject, then the 
subject should interplead with the king. 

CASE LVIII. 

An information, trespass or prcecipe is brought for lands in Dale, 4 H. 7, 8. 
and it is not mentioned in the count, or margin of the count, in what ^^\ ^^' 
County Dale is : this action is of no effect ; for it cannot be tried. 2 Cr.' 167. 

N 3 



i8o 
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Case LVIII. By the justices of both Benches, as Fitzherbert has abridged the 
T, " case, tit Suggestion 7, but my book at large has it not so. Where an 

county, count. Section is brought in corporate towns, the vili in the margin will not serve, 
2 Jo. 209. without saying, infra jurisdictionem huj'us curia. Croke Jac. 95, 96. 

This rule holds in all pleas, counts, inquisitions and informa- 
tions which require trial ; the town or county where the action lies 
respectively ought to be named. In debt the defendant pleads pay- 
ment at Dale in r^no Hibernian the plaintiff demurs to this plea ; he 
shall have judgment ; for the said plea cannot have a trial, and it is 
none in effect, and is as where the defendant nihil diciL 



5 H. 7, £. 
3 E. 4. 27. 

Count, plead- 
ing, averment. 



[ page 179. ] 

Plowden, in 
Sir Richard 
Buckley's 
Case. 
118. 
Plo. 141. 

2 Cr. 383, 

537. 

I Keb. 327. 

3 Cr. 195. 
I Cr. 188. 
Delay. 



5 H. 7, 3. 
Keb. 375. 
Error, gar- 
lanty de 
attorney, 
verdict, brief, 
jeofails. 



CASE LIX. 

In a formedon in the discender (^), the tenant pleads seisin in fee 
in his ancestor, and that being so seised he died seised, and that the 
land descended to the tenant as to his son and heu*, and that he is 
under twenty-one years of age, and he prays that the parol may 
demur during his nonage : judgment was given that the parol should 
demur ; the demandant brings error upon this judgment, and alledges 
for error, that the tenant has not alledged in fact, that he was son 
and heir to his father, but by way of supposition : this judgment was 
affirmed ; for it is the usual form of pleading, and the most elegant 
and more consonant to the Latin idiom. 

Adjudged and affirmed in error. 

In an action upon the statute of 23 H. 6, cap. 15, for an undue 
return of knights of Parliament, the count was licet querens fuii 
electus per majorem numerum tenentium^ dr'c. This was ruled good. 
Pleading by the words, licetf patety constat^ continetury is not good : 
for it is not a categorical affirmation. The words testatum existit in 
the declaration in the King*s Bench, is good ; for there are precedents 
thus in the declaration in that court Croke. 

Note ; A writ of error allowed in the principal case, although the 
writ was not abated; nor any judgment given for the tenant, nor 
against the tenant ; but only delay awarded during the nonage of 
the tenant : for this delay is a great loss to the demandant The 
granting of view, aid, or an essoin where they do not lie, are delays ; 
but they are short little delays ; and a writ of error does not lie for 
them : but this, awarded in the principal case is a very great delay. 

CASE LX. 

In trespass, the defendant, by his attorney, pleads not guilty ; after 
issue joined, and before verdict, the defendant's attorney dies ; the 
plaintiff has judgment : but no attorney was made for the defendant 
after the death of his said attorney : this judgment was affirmed in 

(^) Abolished by stat. 3*4 Will. IV., c 27, sec. 36. 
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error. For, after appearance by attorney and pleading to issue, no Case LX. 
mention is made of an attorney, but the continuances are between 
the parties, plaintiff and defendant. 

After verdict against the defendant in trespass, he cannot assign 
for error, at common law, that there was no warrant of attorney 
entered for him. 35 H. 6. Fitz, Trespass, 158. Otherwise on the 8 Co. 163 a. 
part of the plaintiff. Dyer 363. 14 H. 6. Repleader, Fitz. 12. 9 H. 
4, 3. Utlaiy 40. At this day by the statute of 18 £1. cap. 14, after 
verdict on either side, judgment given shall not be reversed for want 
of a warrant of attorney. 

If one in execution brings error, he ought to assign errors in his 
proper person. 

If a tenant, by receit after receit, or a vouchee after he has entered 
into warranty, or a lessor in ejectione ftrma^ or an attorney dies, 
pending the plea; the death of any of them does not abate the 
original writ ; for they are not parties to it. 

CASE LXI. 

Trespass was brought against A. and B. they pleaded, that N. 5 H. 7, 12. 
their grandfather was seised in fee of the land, and died seised, confession 
and that this land descended to John his son and heir, and from and avoid- 
him to the defendants as his heirs, and they give colour to the *"^®» ^verdkt 
plaintiff; the plaintiff replies; that a long time before N. had any pleadings, 
thing in the said lands, Justice Martin was seised of them in fee, replication, 
and being so seised, gave them to the said N. in tail ; viz., to him 
and the heirs males of his body, that said N. had 2 sons the said 
John and the plaintiff, that N. died, and John died without issue 
mole, having issue the said two daughters the defendants his heir, by 
the force of which gift to the heirs males the plaintiff entered 
ut supra ; the defendant rejoins, and traverses the gift ; the plaintiff 
has a verdict, and has judgment ; which was affirmed in error. For 
a wrongful title shall be intended in N. and so a seisin in fee in him 
by wrong; which is defeated by the said gift in tail, by Justice 
Martin to him ; and if after the said gift in tail, N. had dis- 
continued the estate tail, and taken back an estate to himself in fee, 
this estate would have been a remitter of John to the estate tail, by [ page i8a ] 
the descent of the fee upon him, and from him it devolves upon the 
plaintiff : and if a traverse had been necessary in the replication, yet 
the verdict has made it good. 
Matter of law shall not be put into the mouths of the jurors. 32 h. 8, c. 30. 

CASE LXII. 

There is a warden of a free chapel to which a manor belongs • 6 H. 7, 13. 
this chapel, by consent of the warden, &* concurreniibus his qua injure '° ^' 7» i9i 
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Case LXII. 

II H. 7, 8, 27. 
Union, 
avowry, re- 
plevin, second 
deliverance, 
pleadin£;s. 
By the judges 
in the Ex- 
chequer 
Chamber. 

* See the 
book at large. 



2 H. 7, 92. 
Keyleway. 
Dyer 41. 
8 H. 6, 30. 



reguiruntury in the lifetime of the warden, was annexed to the 
president and scholars of Magdalen College in Oxford ; the rent of 
one of the tenants of the said manor was arrear; the president and 
scholars distrained, the tenant brings a replevin; they make an 
avowry, that this union was made by the king's licence, and with 
the consent of the warden and the bishop 6^ concurrentibus his qua 
in jure requiruniur: it is not shewn who made the union; the 
warden is alive and has not resigned; and therefore, as it was 
alledged, the union ought to be understood de future ; and it may 
be a * lay hospital, and that the bishop has nothing to do with it. 
Notwithstanding these exceptions; because the pleading is, con- 
currentibus his qwz in jure requiruntur^ as above ; it was resolved 
good : and the case being adjudged upon demurrer, a return irre- 
plevisable was awarded. 

Upon a verdict in replevin, and a demurrer judged for the 
avowant, a return irreplevisable shall be awarded ; it is otherwise if 
the issue in the replevin be upon the place ; for this is not upon the 
matter and right of the avowry. If the plaintiff be nonsuit, although 
he had the cattle before by the replevin, yet he may have a second 
deliverance before the retorno habendo is executed : for this is only 
to revive the former replevin, and it is a supersedeas to the retorno 
habendo. 



CASE LXIII. 



6 H. 7, 15. 
Continuance, 
assise, bailiff, 
relation. 



In an assise, the tenant appears by his bailiff, and pleads to the 
assise, the recognitors are sworn ; and day is given to the recognitors 
6- partibus pradiclis ex assensu partium^ without naming th6 bailiff ; 
and an habeas corpora is awarded against the recognitors, returnable 
at the said day given : this is a good continuance both for the bailiff 
and recognitors: for ad proximum antecedens relatio fieri debet; the 
12 E. 2, c. I. bailiff is named before the day given partibus prcedictis. At this day 
the tenant may come in and appear, if he will 

By the Judges in the Exchequer-Chamber. 

Ad proximum antecedens Jiat relation 



6 H. 7, 16. 

7 EI. 

I lob. 116. 
Dyer 245. 
■3 Cr. 557. 
By all the 
judges in the 
Exchequer 
Chamber. 
Error, re- 
mover de 



CASE LXIV. 

If a writ of error is brought to remove a record of judgment given 
in the Common Pleas ; and the plaintiff in the writ of error leaves the 
record there, without removing it before the return of the writ of 
error ; or if there be a longer return-day than is convenient, in the 
writ of error (as if the writ of error be purchased in the beginning of 
Michaelmas term, and is made returnable in Hillazy term) in these 
cases the Common Fleas may award execution, although the writ of 
error be delivered. In case of the king's demise or of the not 
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coming of the judges, or of the death of the defendant, if any of Case LXIV. 
these happen, another writ of error may be had, and it shall stay 



execution, without a supersedeas at common law, if execution has not ^ct^lorari exe- 
issued : for the act of God or of the court are the cause. If a cution is the 
certiorari be directed to justices of peace to remove an indictment jj^^^ ^^!^^^^' 
found before them, they cannot proceed, although the record is not 
removed The 21 Jac. i, cap. 8 does not extend to indictments of 
felony ; but only to lesser acts against the peace, as riots, trespass, 
forcible entry and the like : they may * proceed in these cases, not- * By force of 
withstanding such certiorari^ if he that sues out such certiorari does tl>e statute 
not enter into a recognizance with sureties, to prosecute it with ' ^' 

efiect, and to pay costs to him against whom the trespass was 
committed, if the defendant does not prevail. 

Mora in lege reprobatur. 



CASE LXV. 

In redisseisin. Error is brought upon a judgment in redisseisin, 7 h. 7, 4. 
and it is assigned in this : viz. That whereas the sheriff returned if-^- ^5 b. 

W. 2 C 14. 

that he accessit ad the tenement in question in person ; (as he ought) 3 Cr/9, la 
that in truth non accessit ad the said tenement to take the inquisition Merton, cap. 3. 
upon the redisseisin : this error cannot be assigned ; for it is against attainT jud'g- 
the record, and the sheriff in this case of redisseisin is a judge of ment, abitre- 
record. If such assignments of error should be allowed ; there never ™^JJ^' ^°'" 
would be an end of suits. If the sheriff mentions in his record, that 
he did not come to this place, but took the inquisition at another 
place ; it is all coram nonjudice. This judgment in redisseisin was 
afRrmed in error. 

This judgment in redisseisin does not bar the defendant in another 2 Cr. 335. 
action ; [for the finding of the jury is not upon an issue joined by [Car n^t al 
the parties ;] it is only an inquest of office ; and an attaint will not parties.] 
lie upon a verdict in redisseisin. Although the sheriff takes with him 
the coroners and justices of peace as his assessors ; yet judgment is well 
given, if the record does not mention the justices of peace : but if the 
record mentions them as judges, it is otherwise. As in the case of sub- 
mission to two arbitrators, and three make the arbitrement ; and the 
case where the coroner of the king's houshold sits super visum cor- 
poris with the coroner of the county, whereas the homicide was not 
within the verge : for the reasoning of a person who had no business 
there may sway the cause. 

The inquest in redisseisin is not upon an issue joined between the f Q. Of a re- 
parties ; and the parties have no day before the sheriff and coroners : ^^® obtained 
but the parties may give evidence there to the jury : but there can bet disseisin done^ 
no pleading there. So an attaint does not lie in a writ of waste where ^^d see 40 
the recovery is by default kS'wm25. 
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Case LXVI. 



8 H. 7. 13. 
Judges, error, 
redisseisin. 



[ page 182. ] 

2 Keb. 123. 
9 H. 7, 14. 
Continuance, 
entcndment. 
6 Co. 20 a. 
20 H. 6, 17. 



8 Co. 162 b, 
163 a. 



9 H. 7, 23. 
Double plea. 
By 4 Annse, 
cap. 16, the 
defendant 
may plead 
several mat- 
ters by leave 
of the court. 



CASE LXVI. 

The statute of 21 £.3 ordains that errors in the Exchequer shall 
be reformed by the chancellor, calling to him two judges : these 
judges are only assistants, and are not judges of the cause ; but yet 
these judgments shall not be reversed without them. 

By all the Judges of both Benches. 

Upon the Statute of Merton, cap. 3, the sheriff is judge in redis- 
seisin, assumptis secum coronatoribus : yet the sheriff only is judge ; 
but without the coroners, the judgment is void. 39 H. 6, 42. 29 
Ass. pL 42. 

CASE LXVII. 

Debt is brought against an executor ; the plaintiff and defendant 
are at issue ; a continuance is made to the feast of Saint BoniE^ce, 
whereas there are two feasts of Saint Boniface ; Saint Boniface in the 
kalendar, and Saint Boniface in the Martyrology ; the trial by jury 
was taken at the feast of Saint Boniface in the kalendar, and passed 
for the plaintiff; he had judgment, which was affirmed in error : for 
the feast in the kalendar is most notorious ; and a continuance to a 
known feast is sufficient. 

In this case, at this day, although there be no continuance, if 
aftenvards a verdict be given in the case, judgment shall not be 
reversed 

CASE LXVIII. 

In an assise, the defendant pleads that he was seised, until he was 
disseised by the plaintiff; and that thereupon he brought an assise 
against the plaintiff and recovered the land in plaint : this plea is not 
double; for the seisin and disseisin of the defendant are only an 
inducement to the recovery which is the effect of the plea. 

By the Judges in the Exchequer-Chamber. 



CASE LXIX. 

9 II- 7» I- , 

2 n. 5, cap. 3. In replevin, the defendant avows for some petty service ; the plain- 

{"n^r* ^^^^ ^^^ pleads hors de son fee : a juror to try this issue ought to have 40J. 

See these Sta- freehold in the same county ; although the service be no more than 

tutcs for the ^ farthing per ann. for it concerns the realty : and now by 27 El. c. 

of jurors. 6» such juror ought to have j^ per ann. freehold. 
4 & 5 W. & M. By the Judges of both Benches. 

cap. 24. 

7 & 8 W. 3, cap. 32. 3 Annge, cap. 18. 4 & 5 Anna, cap. 16. 3 G. 2, cap. 25. 4 G. 2, cap. 7. 

CASE LXX. 
9 H. 7, 6. In an appeal, the defendant is outlawed, and has the king's par- 

f^tas^' ^^*^' ^^° ^ *^^ appellee sues a scire facias zjgain^i the appellant ; the sheriff 
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returns the appellant dead : the defendant shall have his pardon Case LXX. 
allowed without suing another scire facias against the heir ; for that 
would be in vain. The appeal which was once begun, dies with the 

appellant, and does not descend : it would be otherwise if it had not 2 Hawk. P. C. 

been begun ; for there it descends. ^qKi, s 41 

By the Judges of both Benches. diibitatur. 

Lex nil facit frustra. 

Tenant for the life of another, recovers the land ; cesiuy que 
z^/Vdies; the heir of tenant///r^i//^r7vV shall not have execution, 
if it appears of record, that his father had only an estate fur auter 
vie, 

CASE LXXL [ page 183. ] 

An assise is brought of a castle and rent ; the tenant pleads, that 10 H. 7, 23, 
A. was seised in fee of this castle and rent, who thereof enfeoffed B. ^^'^t *, k 
whose estate the tenant has, and that the plaintiff claims by the deed the judges in 
of feoffment of A. (whereas nothing passed by the deed) by force of p,L^*^^"^' 
which the defendant entered ; where he ought to say the plaintiff. Discent, dam- 
Resolved, that this is a mistake of the clerk, and is amendable. The ages, title. 
plaintiff makes his title by the seisin of E. of this castle and rent ; ^^^ pUimiir ' 
and that K died thereof seised, and that they descended to F. as the xnakes title to 
son and heir of E. and from F. to G. as the son of F. without saying ^L^emfrom^^ 
heir ; and from G. to the plaintiff, as to G.'s son and heir. This his father who 
discent from F. to G. as son, was not amendable: for this is the had the estate 

of A. whico 

information of the party ; but the jury find for the plaintiff a seisin a. and his 
and disseisin ; the plaintiff has judgment and entire damages, this is heirs from 
ill j for this title for a rent in gross by a que estate without deed, is ^^ ' 

void ; and damages ought not to be given for it In this assise the 13 Ass. pi. 4. 
bar is ill ; for the tenant claims the rent in gross by a que estate ; p^tf '^ssize 
which cannot be, it cannot pass without deed If in an assise the 118. 
plaintiff makes a full title, and the * bar is ill, and the assise finds a ^ Co. 88 b. 
seisin in the plaintiff, and a disseisin done to him : the plaintiff shall * ^^ below, 
recover in this case. 

Where the bar is ill, and yet the plaintiffs replication contains Litt. cap. At- 
matter which shews that the plaintiff has no cause of action, the B^^e^ ^^^ 
plaintiff shall not have judgment : in the case where there is a de- 8 Co. 132, 
murrer to the replication, if the replication be only insufficient, and Turnor's Case, 
does not contain such matter, and the count is good; although the g co. 120b. 
demurrer upon the replication be good, yet the plaintiff shall have ^o^- '4» "8, 
judgment ; for the good count is not destroyed by the bad bar. So 2 Cr. 133. 
in the case of an assize, where the plaint is good, and the bar bad, 
and the replication bad, and seisin and disseisin is found ; the plain* 
tiff shall have judgment 
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Case LXXII. 



CASE LXXII. 

II H. 7, 10. The king has a verdict against A. for debt or damages; before 
35 H. 6, 1, by judgment, the king pardons this debt and damages to A. the king 
TntheEx-^^^ shall have judgment. So it is between common persons. But be- 
chequer cause that neither a scire facias lies against the king for A. if he be in 

Refease le execution, nor an audita querela if he be not in execution ; this 
roy, jour, pardon and release shall be allowed to discharge the execution. 

pardon. 

CASE LXXIII. 

11 H. 7, II. In an assise, the defendant appears by his bailiff, the continuance 
This case K jg y^^ these words, dies datus est par/ibus pradiciis, without mentioning 
gible above, the bailiff; the assise was adjourned, and the continuances for the 
Cent. 4, Case parties and the jury are as above, and the vicecotnes habeat corpora 

recognitorum ; and all well. 

CASE LXXIV. 

12 H. 7. In ravishment of ward, the defendant pleads not guilty, the jury 
Keyleway 20. g^^jg ^j^g defendant guilty, but they find moreover, that pending the 
de^^rdTver- writ, the plaintiff seised the ward ; the plaintiff has judgment, this 
dict,iudgment, judgment was affirmed in error. The defendant might have pleaded, 
9"co.^b.' ^^^^ ^^^ plaintiff seised the ward pending the writ ; and this would 
Hob. 53. have abated the writ; for the words of the writ of ravishment are, 
[ page 184. ] that the sheriff shall seise the ward ad reddendum cui reddi debet. In 

this case the jury found the ravishment, which is the issue ; the find- 
ing of the seizure is superfluous, and out of the issue. The law is 
the same in the like case in waste, and ejectione firma, 

Superflua non nocent. 

Hob. 93. The judgment in a ravishment of ward, if it be for the plaintiff, if 

Hussey'sCase, thg infant be married, is, damages for the ravishment and costs, and 

West? 2. ^'^ value of the marriage ; if he be not married, it is to recover the 

9 Co. 74 b. body and damages and costs for the ravishment, and quod capiaiur ; 
2 Cr. 413. although the writ be not vi &* armis, for the statute which gives the 

writ, has not those words, although no ravishment is without force, 

CASE LXXV. 

13 H. 7, 40, A. devises land to be sold by his executors ; A. dies seised; the 
by all the i^^jj. ^^ ^ ^^ ^ disseisor enters ; and the heir or disseisor makes a 

judges of ' . , 

England. En- feoffment of this land to B. B. dies seised, and his heir is in by 

try congcable. descent : yet the executors may enter into this land and sell it : for a 
Co. Lit. Ill, , ' \ . , /. . . .• t ^ 

240. descent takes away nghts of entry, not titles or powers ; as entry for 

10 Co. 98 b. a condition broken, entry for mortmain : neither does it take away in 

the case of a devisee or patentee of land, where an abator enters be* 
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fore them, and dies seised ; for they have no other remedy ; and Case LXXV. 
executors have only a power ; and when they sell, the vendee is in 
by the will of the devisor, paramount the descent. 

CASE LXXVI. 

If perjury be committed in the spiritual court in a cause of matri- 13 H. 7, 39. 
mony, tithes, a testament, a legacy, or of any other thing, of which J ^* Jl",. 
the conusance belongs to their jurisdiction ; that court shall have prohibition,' 
jurisdiction in such case of perjury, and no prohibition lies \ it is perjury, 
otherwise where the perjury concerns a temporal matter. By the 
Judges of both Benches. The spiritual court will not give sentence 
upon the testimony of one witness only ; and yet if the cause belongs 
to their jurisdiction, a prohibition cannot be granted on this account. 2 Salk. 547. 
Often adjudged. 

CASE LXXVII. 

An avowry is made for * many causes, it is found for the avowant 13 H. 7. 
for one of them ; as where the avowry is for homage and fealty not Keyleway 31. 
done, and rent not paid ; and it is found that the homage and fealty ^^^^i^^l^x^ 
are done, but that the rent is not paid ; the avowant shall have a double plea. 
return ; for he had one good cause to distrain ; and he shall be * See below, 
amerced for the Ql&ntx^ pro f also clantore. In false imprisonment, where ^ 
the defendant justifies for several causes, and some of them are found 
good, and others not ; the defendant shall not be amerced for this 
falsity ; for there was good cause for the arrest ; and this is only a 
defence, and not by way of action, as an avowry is. 

CASE LXXVIL 

In trespass, assise for rent, cessavit^ rescous, ravishment of ward ; 4 Co. 11 a, b. 
in all these cases the tenure is traversable ; in avowry, where a volun- ^ ^9; ^5 a. 
tary seisin was had of more rent than ought of right to be paid, the Keyleway 31. 
seisin only is traversable, where the tenure is agreed. If the reser- 9 Co. 33, 
vation of the rent be by deed, in this case the seisin of more rent will case^iia b. 
not avail ; for it is contrary to the deed. An avowry is upon the Traverse, ten- 
possession, and to have a return of the cattle distrained ; but trespass, "'*» ^"^sxn^ 
an assise of rent, a cessavit^ rescous and ravishment of ward concern r pageiSc. 1 
the right Adjudged and afiirmed in error. . St. Marl. c. 9. 
The law has great regard to seisin, and long possession. ^^ ^°* '°^' 
Ex diuturnitate temporis omnia prasumuntur esse solemniter acta, 

CASE LXXVIII. 

Trespass vi &* armis was brought against the servant of a lord, 13 H. 7. 
who distreined for rent or service pretended to be due to the lord ; ^^^^Z^ ^'' 
it was adjudged maintainable, and affirmed in error; for the Statute 5 H. 7, za 
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Case of Marlbridge says only, dominus non puniatur per redemptionem^ 

LXXVIII. yj\C\i^ does not extend to the servant, if he distrains without cause ; 

Trespass w«5r* for this statute is to be taken strictly, derogat communi legi. The 

armis, said Statute is to be thus understood : that at common law in such 

Maxlbr.'cap. 3. ^^^^ where trespass was brought without vi dr* armis, and it was 

Littl. cap. Re- found against the defendant ; he should be only amerced : but 

leases. always in trespass vi 6- armis if the defendant was convicted, he was 

* See below, fined and imprisoned : and this statute * exempts the lord from the 

4' Co II a ^^^' ^Po^ ^ ^^^t ^^ ^^ action oft trespass ^uare vi 6^ armisy if 
Co. Lit. 172. it be in trespass de ciauso fractOy or battery, and vi &* armis is 
+ See 16 & 17 omitted in the count; it cannot be amended after verdict Cro. 
2 Cr! 443. Jac. 526, 536. The Statute of Marlbridge, cap. 3, alters the law as 

to the lord, where he distrains upon his tenant 

CASE LXXIX. 

13 H. 7, 10, A WOMAN brings an appeal of the death of her husband against 
Principal and ^^q . jj jg found that one of them struck the husband, of which 
corone. stroke he died ; and that the other defendant held the husband in 

his arms when the former struck him. 

By all the Judges in the Exchequer-Chamber. 

They are both principals ; for both were present when th'e fact was 
committed. 

CASE LXXX. 

13 H. 7, 30, In replevin, the lord avows the distress taken for suit of court, and 
Keyleway. ^j^g tenure to be by suit of court and rent ; but the lord in his avowry 
Avowry, wai- does not shew the time and place, when and where the court was ^o 
ver, de choses, |>e held ; and SO the avowry was insufficient as to this ; but the issue 
avers. ^ was joined upon the tenure, and found for the avowant; the avowant 

Marlbr. cap. 3. had judgment, and it was affirmed in error; for the plaintiff not 

demurring upon the avowry, this fault being only in pomt of form, he 

has waived it, and admitted, that he knew when and where the court 

$ Sec above, was held. And where an avowry is for J two thmgs, and one is 

4» 77- found with the avowant, and the other against him ; the avowant 

shall have a return for one cause, and be amerced for the other. 

The lord shall have homage and fealty done to him but once in the 

life-time of his tenant 

9 H. 5, 14. If the lord cuts down trees, or breaks the close, or hedges, or 

2 H. 4, 4. gates, or abuses the distress, and does not behave himself as a lord : 

Littl. cap. ^° action of trespass vi 6- armiSy lies against him ; but not where 

Releaser. he only alledges tenure, and takes a distress for the service, and an 

issue is found upon the tenure : as if it be alledged by fealty and 

rent, and the tenure is found by fealty only ; although the issue be 

found against the lord ; yet because the tenure is found, and that he 
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is lord ; the court ex officio ought to || abate the writ : it is otherwise Case LXXX. 
if no tenure be found at all : for then he is not lord. 7T T 

' II See above, 

CASE LXXXI. [page 186. ] 

In an assise, as to one moiety, the defendant pleads that A. was 14 h. 7, 11. 
thereof seised in fee ; and being so seised, infeoffed Robert, the Amendment, 
tenant's father, who died seised ; and that this land descended to ' 

him as to the son and heir, &c and as to the other moiety, that B. 
was seised of it in fee ; and being so seised infeoffed Ralph, the 
tenant's father, who died thereof seised ; and that this land descended 
to him, as to the son and heir of the said Ralph : the plaintiff replies, 
that after the said dying seised, and the discent to the defendant, the 
plaintiff's father was thereof seised, and died seised ; and that it 
descended to the plaintiff, as to his son and heir : the defendant 
rejoins, that before the dying seised of the plaintiff's father, the 
defendant dared not enter into the said lands for fear of death ; 
but that he made continual claim in such a year and day, near the 
land in plaint ; issue was joined upon this, and found for the plain- 
tiff; he had judgment, which was afhrmed in error. Ralph was 
amended for Robert in the King's Bench. If the * bar be bad, and ♦ See above, 
the title or the count good, and it is found for the plaintiff; the "*» ^i- 
plaintiff shall have judgment. Resolved, that the plaintiff cannot 
make a title at large, when a discent is pleaded in bar; but he ought 
to confess and avoid it, or traverse it 5 H. 7, 29. Colt's Assise. 

CASE LXXXII. 

The statute of the 13 R. 2, cap. 18, ordains, that if a false verdict 14 h. 7, 13, 
be given before the mayor and bailiffs of Lincoln, and an attaint is by all the 
brought upon it, that it shall be tried by the good men of the county; i?xfhMuer ^ 
H. 4, created the said city a county, and ordained, that the bailiffs Chamber. 
there should be sheriffs. In the 3 H. 8, it was ordained by statute, ^^^l* 
that if a false verdict be given before the mayor and sheriffs there, 
and an attaint is brought for it, that it shall be tried by foreigners ; 
a false verdict afterwards was given in the said city before judges of 
nisi prius : an attaint brought in this case shall be tried by men of 
the county of the city ; for the statute does not ordain a trial by 
foreigners, in such an attaint ; but only where the false verdict is 
given before the mayor and bailiffs, or mayor and sheriffs there ; 
and this case is left at common law : at common law the attaint shall 
be brought in the county where the false verdict is given, „ 

Attamts are not to be taken by equity, for they are penal. Favores bantm fst solus 
ampliandi sunt^ odia resiringenda. At this day, by the statute of proprietatum, 
23 H. 8, cap. 3, no attaint shall be brought, except in the King's Usid^o^a^^ 
Bench or Common Fleas. mn sutu tra- 

hendainexent' 
plum. 
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Case 
LXXXII. 

14 H. 7, I, 

judged and 
affinned in 
error. 



CASE LXXXII. 

A DISTRESS of twenty cattle is taken, and a replevin sued of them, 
and the plaint is only of ten cattle. The defendant may avow for 
the caption of the twenty, or only for the ten in the plaint. 



14 H. 7, 2. 



CASE LXXXIII. 

A CHALLENGE, that the sheriff is seneschall to one of the jurors, is 
not a principal challenge to draw the said juror. By the Judges of 
both Benches. So if a juror was married to a cousin of one of the 
parties, and this cousin is dead without issue ; it is no challenge. 



[ page 187. ] 

15 H. 7, 9. 

16 H. 7. 
FiU. Tail, 97. 
Garr. Grant, 
quart impedit. 



See 4 Ann. 
cap. 16. 
For collateral 
warranties. 
Co. Lir. 132 b 
10 Co. 97a.. 
3 Co. 85 a. 



15 H. 7, 2. 
20 H. 7, 3. 
Verdict, fines 
pur contempt, 
necessity. 
By all the 
judges in the 
Exchequer 
Chamber 
14 H. 7, 29. 

Dyer 55. 37. 
218. 



CASE LXXXIII. 

The heir of tenant in tail brings a quart impedit against A., and 
counts of an advowson in gross ; and of a gift of it in tail by deed 
(which he shews) to the plaintiff's father; and the father's death; 
and that the plaintiff is his heir in tail ; and that this is the next avoid- 
ance, &c. The defendant pleads, that the plaintiff's father by a deed 
(which he shews) gave this advowson to him and his heirs ; and that 
a collateral ancestor of the plaintiff, whose heir he is, released with 
wananty for him and his heirs the said advowson to the defendant and 
his heirs ; and that this ancestor is dead, &c, this is a good bar. 

So adjudged and affirmed in error. 

Whence it follows, that the grant by tenant in tail of an advowson 
or rent intailed, does not end at his death ; for if so, this wananty 
had been worth nothing, for it would have fallen upon no estate. 
A warranty does not bind a chattel, therefore it is no plea in 
trespass. 

CASE LXXXIV. 

In a great tempest, the jurors after the evidence was given, 
departed from the bar without leave of the court, and eat and 
drank ; and some persons before their return, spoke to them that 
they ought to find for the defendant, for that the right was on his 
side ; the jury comes back and gives a verdict for the plaintiff; this 
is a good verdict. 

If the jurors after their charge and departure from the bar, eat and 
drink at their own costs, and give a verdict ; it is a good verdict : if 
they eat or drink at the costs of the plaintiff, and give a verdict for 
him, it is a bad verdict ; so e converso : but by whatever means they 
eat or drink ; if it be without leave of the court, they are fineable; 
That verdict is good, which is given against liim at whose costs they 
eat and drink. 
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Case 
CASE IJCXXV. LXXXV. 



An office is found for the king by a writ of qua piuray which 16 H. 7, n. 
issued out of the Exchequer ; the office and the writ were adjudged ^^the^^x-^^ 
both void ; for the king cannot have any title by it ; for this writ chequer 
is an original ; and all original writs ought always to issue out of o^"*^Qian- 

Chancery. eery, Breve, 

CASE LXXXV. f 00.^52"' 

A DEVISES, that his executors shall sell his land : neither the |^ h. 7, 12. 
ordinary nor adnunistrators can sell it. 

By all the Judges in the Exchequer-Chamber. 

CASE LXXXVI. [ page ,88. ] 

In quare impedit, the plaintiff counts that A. was seised in fee of i6 H. 7, 8. 
a manor to which the advowson belongs ; and that the church being ^^^^^^, Pj«^» , 
void, he presented, and his clerk was admitted and instituted ; and 
that afterwards this manor with the advowson was given to the king 
by Act of Parliament ; and that afterwards the king granted it to the 
plaintiff; and that the church became void by the death of A.'s 
clerk, who died ; and that the plaintiff presented another clerk, who 
was admitted, and instituted, and inducted, and died ; and that the 
church is now void, and that the plaintiff presented again, and the 
defendant disturbed him. 

By all the Judges this count is not * double. * For Double 

*,! .-i-A- a r ' t ^« Picas, see 4 

For the presentation of A. is superfluous ; for it was destroyed by Ann. cap. i6. 
the Act of Parliament ; and the presentation by the plaintiff is only an 
execution of the Act of Parliament : an Act of Parliament without any 
presentation makes a good title in a quare impedit. If the Act of Par- 
liament had not been in the case, the count would have been double, 7 Ann. cap. 
by alledging the presentation, admission, institution of the clerks of '^» against 
A. and of the plaintiff; for one of them is a sufficient title in a quare displacing the 
impediL estate. 

I. An Act of Parliament 2. A church disappropriated. 3. Or 
newly founded 4. A recovery in a writ of right of advowson ; 
these make good titles in qua. imp. without a presentation. 5 Co. 
97 b, 98 a. Countess of Northumberland's Case. 20 E. 4, 14. 
F. N. B. zz. 

CASE LXXXVII. 

A IS indicted of the death of a man se defendendo ; this is all one Keylway 53. 

as if he had been indicted of manslaughter, (and se defendendo may be Stamf. 15. 

taken out of the indictment) and the prisoner being arraigned upon G*°"^<»^c^ 

the indictment of manslaughter, the second jury finds the truth, that Homicide se 

the kiUing was se defendendo ; upon this verdict he may purchase his defendendo^ 
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Case pardon, and shall be bailed in the mean time : and where se defendendo 
LXXXVII. jg j^ jjjg indictment, or where it is otherwise, if it be found so upon 
the arraignment ; upon a certificate of this indictment and arraign- 
ment found as aforesaid ; the chancellor in this case shall grant a 
pardon to the party for his life, without applying to the king. 

By all the Judges of England. 

Manslaughter se defendendo forfeits goods and chattels to the 
king. 

CASE LXXXVIII. 

20 H. 7, 2. An executor with his own goods redeems the goods of the testator 

^yer 2, 32. which were pawned ; or he expends his own money in suits as exe- 
Ke^lway. cutor ; or pays the debts of the testator : the goods of the testator 
20 H. 7, 66. shall, for so much, be changed into the proper goods of the executor : 
debt dam- ^^^ these matters are good evidence to support a plea oi plene 
ages, evidence, administravit ; for there is no other way in law to satisfy the executor 

but by the retaining in his hands so much of the testator's goods, 

and construction of law to change them into the property of the 

executor, as aforesaid. 
II H. 8. A sheriff upon his account is chaiged with a debt to the king, 

4^H.TT4. which he has not levied of the king's debtor : the debt of the king's 
[ page 189. ] debtor is by this means become the proper debt of the sheriff; and 

the sheriff shall answer the said debt to the king. A disseisor in an 

5 Co. 30 b. assise where damages are recovered against him, shall recover as 

much as he has paid in rents changeable upon the lands before the 
disseisin. 

Executors appointed to sell land, cannot retain the land, and pay 
as much as it is worth, and as much as the testator appointed upon 
the sale ; for this is against the letter of the ^\ill and intention of the 
testator. 

A. in trespass against B. for taking an horse, recovers damages ; 
by this recovery and execution done thereon, the property of the 
horse is vested in B. Solutio pretii emptionis loco habetur. 

Quod remedio destituitur^ ipsa re valet, si culpa absit. 

6 Co. 68 a. A fine is levied of a manor, where the reversion is to A. in fee to 
2 Lev. 240. ^j^g use Qf B^ j^ fee ; B. in this case shall avow for rent or services 

without the attornment of the tenants ; for the statute 27 EL 8, cap. 
10, of uses, joins the possession to the use ; and R is not a party to 
the fine, and therefore cannot have a quid juris clatnat, or 2^ per qua 
servitia. See my Repertory, tit. Debt, 

CASE LXXXIX. 

20 H. 7. An executor sells goods for a small value ; a creditor brings debt 

Keyleway 64. against him ; he pleads plene administravit ; the creditor may give 
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the increase of the value in evidence, if that be any advantage to Case 

him. So of a delivery of all the goods to one creditor for his debt ; LXX XIX. 

in this case the other creditor may aver, that the goods were worth Averment, 

more; but such averment does not lie upon z. fieri facias upon a sale executors, 
made by the sheriff; for he is a sworn officer, and publick minister ; 
the executor is not so. 

CASE XC 

A. OF London was accessary at London before the fact to a 20 H. 7. 

murder committed by B. in Essex ; the jurors of Essex may indict ^ei*!g^^J5^' 

this accessary. By all the Judges of England. It seems that the n h. 4,' 64. 

statute of 2 E. 6, cap. 24, is only an affirmance of the common 7 Co. i, Bul- 

law for the indictment of the accessary. Stamf. 64. 

Lex nunquam deficit injustitia exhibenda. See 2 G. 2, 

cap. 21. 

In an appeal in this case it is otherwise ; for this is a prosecution Appeal, in- 
for private revenge, and therefore differs from an indictment at the dictment, 
suit of the king. Where the fact is in one county and the accessary Sccessary,^^ 
before the fact in another county ; where both counties can join, the trial, 
appeal shall be brought where the death was, and the trial shall be 
by both counties ; where both cannot join, in the case of * robbery, • Or other 
the appeal fails ; for it is not aided by the said statute of 2 E. 6, but felony, except 
an appeal of murder is aided where the counties cannot join ; and 
the appeal lies where the fact was committed. An indictment of 
treason or felony ought to be in the county, where the treason or 
felony was committed. 

CASE XCL [ page 190. ] 

A DEACON marries, has issue and dies ; this issue is legitimate, 21 H. 7, 39. 
because he was not a priest. The council of Nice held Anno 300, 
being a general council, forbade marriage to priests; the Latin 
church acted accordingly; the Greek church prohibited marriage 
to them, if they were caiibes at the time of their ordination, 
the statute of 2 E. 6, cap. 21, ordains their marriages lawful in 5&6E6, 12. 
these cases. 

CASE XCII. 

The cestuy que use of land, held of the king in capUe by knight's 22 H. 7. 
service, and of other land held of other lords in socage, dies, his heir ^^y^^^^X S^- 
of full age : the king in this case shall not have primier seisin, nor is Stamf.Prer,i5^. 
there any occasion for livery in one land or the other ; for so was the P'erorative, 
common law ; and the statute of 4 H. 7, says, where the heir cestuy ^ure. 
que use is under age, and no will was declared by him. 

By all the Judges of England. 

The king, by the common law, suffered no loss in this case ; for 

if the heir of the feofifee to the use was within age ; (whether cestuy 

o 
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Case XCII. 

Co. Lit. 76 b. 
These ward- 
ships are abol- 
ished by 12 C. 
2, cap. 24. 

I Co. 121 b. 
3 Co. 3 a. 



que use was alive, or dead and his heir of full age) the king 
should have the wardship of the heir of the feoffee, and of the 
land ; and if it happened that both the heirs were within age, after 
the 4 H. 7, and before the Statute of Uses : the king should have 
the wardship of both ; of one by the common law, of the other by 
the said statute. 

At common law, cestuy que use did not forfeit the use, for felony or 
treason ; for it is only a confidence ; it is so at this day for a trust of 
a freehold or inheritance ; but it is otherwise of a chattel A feoffee 
upon a trust at this day, commits treason or felony ; the land is lost, 
and escheats, and the trust is extinct ; for the king or lord by escheat 
cannot be seised to an use or trust ; for they are in the Post ; and 
are paramount the confidence. 



22 H. 7. 

Keyleway 88, 

90. 
Dyer 376. 

2 Inst. 557. 
Cinque Ports, 
patents, juris- 
diction. 

2 Cr. 543. 
Yel. 13. 

3 Cr. 911. 
I Cr. 253. 



CASE XCIII. 

The king grants to the mayor, bailiffs, and jurats of the Cinque 
Ports, that they shall not be impleaded for lands, nor for any 
other cause arising there, elsewhere than before the constable 
of Dover at Shepeway : this grant does not bind the king in a 
case where he is party; it does not bind the king as to his own 
case in a quo warranto^ nor in a quare impedit 

By all the Judges. 

An appeal of murder lies in the King's Bench for murder com- 
mitted in any of the Cinque Ports j for otherwise if the felon fugam 
fecerit^ he cannot be outlawed. Often adjudged. 42 El. Crispe's case 
The king by his grant cannot exclude himself from prosecuting any 
plea of the crown ; for it concerns the publick government^ and 
cannot be separated from his person. 

Nee tempus nee locus occurrit regi. 



[ page 191. ] 

22 H. 7. 
Keyleway 93. 
Tail, use, 
averment. 
I Co. 122 b. 



Dyer 312. 
Cowpcr's 
Case. 
14 Jac. 

1 Inst. cap. 
Tail 19 b. 

2 Cr. 40'- 



CASE XCIV. 

A CESTUI que use in tail to him and the heirs males of his body, 
remainder of the use in fee to B. the feoffee gives this land to A. and 
to the heirs of his body, who dies seised, having issue only a daughter ; 
she enters : she is seised to the use of B. because A. had notice, and, 
because of the privity of the estate. The original use in tail in A. 
and the remainder to B. are but one use ; as an estate tail and the 
remainder in fee are one estate. By all the Judges of England 

Although at common law, A. may be seised in fee to the use of B. 
in tail ; yet being tenant in tail, he cannot make a gift in tail to one, 
to the use of another in tail : for the tenure is the consideration, and 
the statute of West 2, has so appropriated this estate tail to the donee 
and his issue, that before the 4 H. 7, cap. 24 and 26 H. 8, cap. 13, it 
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could not be forfeited for the father's treason, neither could his fine be Case XCIV. 
a bar to the issue, 

CASE XCV. 

An essoin does not lie in a quare non admisit, for it is a judicial 21 H. 7, 41. 
writ issuing out of the record. The statute of 1 2 E. 2 ^^ essoniis calum- ^^^^^J(ilf[^ 
niandis does not allow an essoin after judgment ; and this writ 
always depend upon a judgment. By the Justices of both Benches. 

An essoin does not lie on a scire facias ; to avoid delays after sdr^ facias, 

judgment, 10 E. 3, 30, 12 H. 6. 8. It is not error to allow ^Vest. 2, cap. 

an essoin when it does not lie : It is error to reject it where it iiq|,_ .- 

lies. If the defendant be personally seen in court, it destroys the Carth. 173. 
essoin. Dyer 268. Where the writ is returned tarde, the essoin 
shall not be adjudged and adjourned ; for the defendant or tenant 
has no day in court. Dyer 262. 

CASE XCVI. 

An information for the king for transporting 1200 cloaths, custom 21 H. 7. 
not being paid ; the defendant pleads that he did not transport any ^^yj?^ay %y, 
uncustomed clothes \ a verdict is found that the defendant trans- count, prcro- 
ported 1 100 statute cloaths, which amount to the 1200 cloaths men- gative, custom, 
tioned in the count ; and that the defendant has not paid custom for 
600 of these 11 00 cloaths ; and has paid custom for the residue of 
them : the king had judgment for all the 1 200 cloaths, and affirmed 
in error. 

The law for non-payment of custom is, that if any part be not cus- 
tomed, the whole is forfeited ; but not the ships for a small matter 
not customed. 38 E. 3, cap. 8. The defendant pleaded in the g co. 53 a. b. 
principal case that he did not ship any that had not paid custom, and I^ob. 72. 
it is found that he shipped 600, custom not being paid : if he had 
pleaded not guilty; the king had been barred for so much as he had 
paid custom for. 

Note; neither the quality nor the measure of the cloaths are 
mentioned in the declaration ; and yet it is well. In the principal 
case the verdict of the jury for 600 that had not paid custom, is a full 
verdict, which gives a forfeiture of the whole to the king : the finding Hob. 54. 
that custom was paid for 500 cloaths, is out of the issue and 
surplusage. 

An assise is brought of a carve of land ; the recognitors find a [ page 192. ] 
seisin and disseisin of twenty acres of land, which make a car\'e ; 
the plaintiff shall have judgment. Measure, weight and number 
differ in several counties. In Yorkshire they count six score sheep 
to an hundred. 

This information is in the case of the king. Plaiter's case, 5 Co. 

34b. 35a. is in the case of a subject, and in this case the verdict does 

o 2 
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Case XCVI. not supply the declaration. In trespass quarepiscem suum cepit^ the 
8 Co 570. count ought to mention the sort of fish ; and a verdict will not help 
5 Co. 121 a. this bad count It shall be taken best for the King. 

Rex nee faliere nee f alii potest 

CASE XCVII. 

19 H. 8, 6. Tenant in tail levies a fine; this fine bars the intail, and every 

4 R \ cap. other person who has right, if he doth not enter or claim within five 

24. years after the fine and proclamations ; unless such person be aided 

II Co 7? b ^^ some of the impediments mentioned in the statute. 

3 Co. 87 a. By all the Judges of England. 

Godb. 301. _, ^ ,T . . , . #. 

The statute of 4 H. 7, requu'es sixteen proclamations, four every 
3 Co. 84. term after the fine is levied. The statute of 31 £1. cap. 2, ordains 

H? H^'l^**^^ that four proclamations shall serve ; one in the term in which the fine 
Dyer 274. is engrossed, and one in each of three following terms. In Coke's case 
of fines, three judges were of opinion that the statute of 4 H. 7, does 
not extend to an estate tail ; and they relied upon the saving in the 
said act of 4 H. 7, viz. saving to all their right, to whom any right 
came or descended by force of any intail : and these three justices 
seem to have been in the right. For the makers of the said act never 
intended to make void the Act of West. 2, de donis^ which enacts 
quod finis lei^atus by tenant in tail ipso jure nullus sit. The statute of 
z8 E. 1, de modo levandi fines bars parties and privies as the statute 
of 4 H. 7, doth ; yet it does not repeal the statute of West. 2 de donis : 
the statute of i R. 3, which ordains that the leases made by cestui que 
use shall be good ; does not extend to bind the issue in tail ; which 
statute of I R. 3 was made a little while before 4 H. 7. The words 
parties and privies are to be understood as to a fee-simple, as the 
statute of 8 £. i, intends them; and this statute of 4 H. 7, only in- 
tended to remedy the mischief which the statute of 34 R 3. cap. 16, 
of nonclaim for fines had introduced ; and not to be a bar to in- 
tails : and because of this difference of opinions the law was doubtful, 
until the statute 32 H. 8, cap. 36 was made; which ordains, that a 
fine levied with proclamations by any person to whom land is in any 
wise intailed shall bar the intail (//). 

An infant, or a person beyond the seas, or in prison is disseised ; 
and the disseisor levies a fine of the land with proclamations, and 
five years pass afterwards ; they being beyond sea, within age, or in 
prison, and dying under these impediments respectively; during 
these impediments their heirs are not bound by the fine, for they are 
excepted, and there is no provision made in the exception that the 

{A) By the Statute 3 & 4 Will. IV., substitution of more simple modes of 
c. 74, "An Act for the abolition of assurance," fines and recoveries were 
Fines and Recoveries, and for the abolished. 
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said heirs shall enter, or claim, or bring their action within five years Case XCVII. 
after the full age or liberty of such heirs. See the provision in case ' 

of the limitation of actions by 21 Jac. i, cap. 16, for this point And 
also such heirs at the time of the fine levied had no right, as the 
words of the statute are ; and their fathers were not barred because 
of the said impediments. 

Tenant in tail discontinues \ the discontinuee levies a fine with 3 Cr. 896. 
proclamations \ five years pass without claim, in the life-time of ' '* ^^°' 
tenant in tail : in this case the issue shall have a formedon, and shall 
not be barred ; for his father could not claim. It is otherwise where 
he is disseised, and the disseisor levies such fine ; for in such case 
the tenant in tail may claim, &c. 

Tenant in tail levies a fine, and dies before the proclamations [ page 193. ] 
pass ; a writ of error is brought before the proclamations : yet the 
proclamations may pass in the Common Pleas : for only the tran- 
script of the fine is removed by the writ of error, 21 £. 3, 40, assise. 
Dyer 95. 

Cestui que use in tail makes a feoffment, after the statute of i R. 3, * See below, 
the • feoffee has only an estate for the life of tenant in tail : for the 5» 20. 
Parliament can do no wrong. 

CASE XCVIII. 

Tenant in tail discontinues and dies, his heir within age ; a 19 H. 8, 12. 
stranger by covin disseises the discontinuee, and infeoffs the infant !?co"V7 
within age ; the infant is not remitted, although he knew nothing of Farmer's Case, 
the covin. By all the Judges of England. I| El- 

Tenant in tail who has a wife, makes a feoffment, and dies ; the Covin, re- 
feoffee is disseised to the intent that the disseisor shall endow the c^ca'siaT^' 

wife : this dower is worth nothing, because of the covin. 6 Co. 58 a. 

C«. Lit. 35, 

357 b. 

CASE XCIX. 

The stealing of peacocks or any reclaimed fowl is felony. By all 18 H. 8, 3. 
the Judges of England. See my Repertory, Tit.Corone. 

CASE C. 

Rent in fee or in tail granted out of gavelkind land, follows the 26 H. 8, 5. 
nature of the land, and descends as the land does. ^i*"'/^"!^ 

' adjudged. 



easel. FIFTH CENTURY. 



[ page 195- ] 



CASE I. 



27 H. 8, 10. A TENANT in tail cannot be seised to any use expressed : for the 
Co. Lit 19 b. statute of West. 2, cap. i, de donis has so appropriated and fixed the 
Cowper's estate tail, that neither the donee nor his issue can execute this use. 
Case, uses, By all the Judges. 

^ • Qu(B coluereni persona a persona separari nequeunt 

2 Co. 69, 75 b. Tenant in tail cannot be seised to an implied use \ for the tenure 
Cromweirs makes the consideration ; nor to an expressed use. But in the cases 
Dyer 312, pi. of fines sur grant &* render, and causa matrimonii pralocuti, they 
831 84. may be averred by deed in writing to be to another use or intent ; 

for in these two last cases, the estates are not vested by Act of Parlia- 
ment, as in the case of a gift in tail. 

1 Cc. 122 a. Neither the king, nor a body corporate, nor a lord by escheat, nor 

tenant for years, can at this day be seised or possessed to any use. 
The tenant for years has only a possession ; he has not a seisin, 
which the statute of Uses requires : in the other cases a confidence 
is wanting : the lord by escheat in the post ; and the king and the 
body corporate cannot be compelled to execute the possession to the 
use, by a subpana ; for if they disobey they cannot be compelled by 
imprisonment 

CASE II. 

28 H. 8. A. DELIVERS 2o/. to B. to buy pruues ; B. makes a deed to A. 
^^?^ ^?*bt testifying the said delivery and receipt ; but the said deed has not a 

2 Buis. 256. word of promise or teneri, or obiigari for payment of the said sum ; B. 
Plow. 320. dies intestate : an action of debt may be maintained upon this deed, 
Anna, cap. 16. ^X ^ against the administrator of B. It was so adjudged, and 

affirmed in error. 
I H. 7. A. delivers a sum of money to B. to the use of C. B. does not 

Yel. 23, 24. deliver it : debt lies for this money for C. against B. although the 
Old Book of words be not apt, yet they demonstrate the intention. A. makes an 
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obligation to B. to the use of C, and A. delivers it to C. in the pre- Case II, 
sence of B. and says to him, this will serve : this is a good delivery ^^^j^j 7j7 
to B. Dyer 192. •These words, I will you shall have my land for debt. 
life, with livery, this is a good lease for life ; and so if he had said Seignior, 
for years, it would have been a good lease for years. So of a licence sition de 
to have land for years, it amounts to a lease for years. Enter and parols. 
take the land, amounts to a surrender ; but a release of the lessee for ^.^f ^Writing 
life or years, to the lessor, does not amount to a surrender ; for the is necessary. 
words are repugnant : for the lessee is in possession ; and the release [ page 196. ] 
supposes the lessor in possession. 0«^ '^^^ ; 

The words in such * instruments as concern the life of a man, g"^ o'vict.'^ 
ought to be certain and invariable. In indictments and appeals, /r^- c. 106. 
ditarie for treason, burglary for house-breaking, rape for rape, felony * F'- ^^'^* 
for felony, murder for murder ; these and no other words will serve. 4 Co. 39 b. 
In frankalmoigne, exchange, frank-maniage, or a devise by will, the 
word, heirs, is not necessary : but estates of inheritance which are 
otherwise conveyed, require the word heirs. 



CASE III. 

A. LETS an house with several utensils to B. for years, rendering 5 co. 17 a. 

rent ; the rent is arrear ; A. brings debt for this rent, and counts ^W- ^• 
upon this lease ; and does not shew in his count the certainty of ^^ ^^^^ 
what the utensils were : yet it is good. So judged, and affirmed in 
error. 

The rent in this case issues only out of the house. An assumpsit Rent, debt, 

to pay a sum p-o diversis mercimoniis venditis, is good, without men- ??"?i' 276 

tioning the particular wares in the declaration : but an indebitatus 2 Cr. 207. 

assumpsit is not good, without some general or special consideration iJ^^' 5?^' 

mentioned in the declaration. 10 co. 77 a. 



CASE IV. 

A. IS attainted of treason ; an office is found, that A. was seised of i H. 8. 
the manor of Dale, on the day of the treason committed ; the king ^g^^J^^y ^55* 
grants this land to B. in fee : (in truth, D. was in possession of this Remitter, re- 
land, and it was his inheritance :) R reconveys this land to the king; ^^^*^» estoppel, 
an Act of Parliament is made, by which it is ordained, that the said 
attainder of A. shall be null ; the king afterwards by patent reciting 
the right of D. grants this land to D. and his heirs : D. in this case 
is remitted to his antient right in this manor. 

By all the Judges of England. 

D. "had not been remitted, without this recital, but estopped, by 
the acceptance of the said patent, from claiming any other right than 
by the patent 33 H. 8. Br. Cases, 206. 
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Case IV. 
CASE IV. 



I H. 8. An Act of Parliament gave to the king all the lands of which A. 

Patenu^re- ^^^^ seised, saving to strangers their rights ; an office is found that 

mitter, peti- A. died seised of the manor of Dale : B. who has right to this 

tion. recital. manor, is put to his petition of right. If the king in this case, 

4 Co. 59 b! reciting the right which B. has, grants it to him by patent in fee ; B. 

is remitted, and shall deraign the warranty paramount, as if he had 

recovered this land by petition out of the king's hands : if the patent 

had not such recital, B. would not have been remitted. 

By all the Ju Jges. 

This recital and grant amount to a restitution upon a petition of 
right. If an Act of Parliament gives the manor of Dale specially, 
and by that name to the king, saving the rights of those who have 
right, or saving the rights of strangers ; this saving is void, for it is 
repugnant : and the certainty, and the special naming of the manor 
takes away the right of the owner ; and also the owner is party to the 
Act. 

■ [ page 197. ] CASE V. 

2 H. 8. A. COMMITS treason or felony ; the king's pardon of all offences 

^iv!m^K)P^ ^^^^ °^^ pardon treason or felony : the law requires in the pardon of 
Pardon. capital ofTences, a particular mention of the nature of the crime, tu 

maieficia remaneant impunitay and the king be deceived. A general 
pardon of all felonies is good for any felony, but not for treason. 
6 Co; 13 a. Where a felon is attainted, a pardon of the felony will not serve 

him without a pardon of the attainder also (1). 

CASE VI. 

2 H- ^' Commissioners of oyer and terminer have no power to enquire 

Keyleway 159, "P°^ ^^^ Statute of forcible entry : for the statute of 8 H. 6, cap. 9, 

204. which provides an enquiry and restitution in this case, appropriates 

KstUutk>n"^'^' ^^ ^^ ^^^ Justices of Peace : but the Judges of the King's Bench are 

commissioners within this Statute ; for the king sits there, and where the king sits 

de O^er & ^^^ phnitudo potestatis, ProprUtates verborum tuenda sunt. 
Bank le Roy. 

CASE VII. 

4 H. 8. An office finds that a manor is held of the king, but it does not 

D^r^iisT^^ mention any tenure : if there be another record which expresses the 

Office, record, tenure, it will serve as well as if it had been found in the said office. 

12 C. 2 cap. I^ ^^ office mentions a tenure by knight's service, it is to be under- 

24. ' stood in capite. By all the Judges. 

(1) See anic^ p. 158, note (a). 
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At Common Law, although a tenure of the king was only found ; Case VII. 

that was understood a tenure in capite, Br, Cases 141. But now by co Lit 77 b 
the statute of the second of 2 E. 6, cap. 8, a melius inquirendum shall 
be awarded in this case. 

CASE VIII. 

In trespass or assise upon the statute t)f forcible entry, 8 H. 6, 6 H. 8. 

cap. 9, the defendant is condemned by non sum informaius : he shall porcfble enuy. 

pay treble damages and treble costs. So adjudged and affirmed in judgment. 
error. The words of the statute give them where the recovery is by 
verdict or otherwise in due manner; and this judgment is in due 
manner, although not by verdict 

CASE IX. 

After office found for the subject in due manner as the law re- 7 H 8. 

quires, and proof of the full age of the heir; a general livery is due Co?^Lit%7a. 

to the subject of right ; and cannot be denied to him, or delayed : a Djeri7o, 377. 

special livery may be denied ; for it contains a pardon for intrusion ^^^ ^^?"i 

and mesne rates, and such livery serves notwithstanding the not find- Livery abol- 

ing of an office for the heir, or not suing a writ, or though the proof i***^* 

of full age be insufficient : for this special livery is de gratia r^'s^ and 24. * ' 
is commonly used at this day. 

CASE X. [page 198.] 

A. IS sued in the Spiritual Court for maintaining, that it is lawful for 7 H. 8. 

secular judges to convene before them, and proceed against clerks, Keyleway 184. 

for offences against the peace ; and that the exemption of the clergy jurisdiction' 

from the secular jurisdiction is not founded upon the law of God : ^^*^^- 

the promoter and abettors of the suit incur a prcemunire ; and so do i6R.2|cap! i! 

the Judges of the spiritual Court, who retain the cause. Ckrici sunt 

By all the Judges of England. '""^'^ ^^• 

CASE XL 

Tenant in tail by knight's service dies, his heir under age ; the 11 H. 8. 

donor tenders him marriage ; he refuses, and marries elsewhere, Kejrieway 174. 

being still within age ; he dies (having issue) within age and in ward; nan^l faSs.^' 

the issue also dies having issue : the idonor shall have the double ^ Co. 19 b. 

value for one, and the single value for the other; for the statute of {{ co! 138. 

West. I, being a special statute concerning wards, is not repealed by See 12 C. 2, 

West. 2, which is another special statute. The words deed and feoff- ^£d^iJ^°&c. 
ment, in the statute of West. 2, (which enacts that by them a tenant 
in tail shall not prejudice the issue in tail) are not to be understood 
of the right of the superior lord. Tenant in tail, the remainder in 
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Case XI. fee, he cesses for two years ; the land shall be recovered against 
tenant in tail : F. N. B. 207, for this reason, viz. the recovery of the 
land for the ct&%ox per biennium is given by a special statute. 

A special statute does not derogate from a special statute, without 
express words of abrogation. 

CASE XII. 

II H. 8. An office is found that the manor of Dale is held of the king in 

0§ceT«)u^ r<7/i/f, as of the king's manor of Sale ; these last words are void, for 
nancy) fituts. they are repugnant to the former : and this is a tenure in capite, and 

this office ought to be avoided by a traverse. 

By all the Judges of England. 

A. releases to B. all actions which B. has against A., this is a good 
release to B. and the other words are void, 9 E. 4, 42 ; 14 £. 4, 2 ; 
Dyer, 56; Keyleway 162, 174; Hobart 274. 

Interpretatio fienda est ut res vaieaf, 

CASE XIII. 

10 H. 8. The king's pardon of all offences and misdeeds contra fomtam quth 
B^l^^' ^"'^^^*^^^^ statutorum^ extends to the offence of inclosures against 
judges, par- the Statute of 7 H. 8. But it does not extend to the continuance of 
don, relation, ^j^^ inclosure after the said pardon, as of a nusance : a pardon of a 

nusance, , , , . #.1 « * 

wardship. nusance does not extend to the continuance of the nusance alter the 

pardon ; for this continuance is a new nusance, as the inclosure 
is ; for this is a depopulation continued. The heir of the king's 
tenant, within age, enters and takes the profits; the king pardons 

Hob. 91. him all intrusions : this shall serve him for intrusions and mesne 

profits until office found ; but not for the issue afterwards ; neither 
does it discharge him of livery : if he were of full age when he so 
intruded, and obtains a pardon of all intrusions, before office found ; 
this discharges him of the intrusion, mesne rates, and livery. Dyer 
286. Principis beneficium decet esse mansurum. 

[page 199.]; ^^^^ ^^^• 

I H. 8. ^^ information of intrusion lies for the king in the Exchequer, 

K^leway 201. upon office found ; although the record be not there, but in chancery, 
5i[^^!',"' or with the escheator or commissioners, or their executors: it is 

£xcnequer. ^ . .^ , t /y4» /. , 

I E. 5, 7. sufficient if there was such office found. 

Prerogative. By the Judges and the King's Counsel 

CASE XV. 

11 H. 8. ^if office was found that the Earl of Derby was seised in fee of 

ICcvlcwav y>^. 

IsladeMan, the Isle of Man, and died thereof seised, his heir within age; the 
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office is void. This island is not part of the kingdom \ it is governed Case XV. 

by its own laws, and not by the laws of this land. Gamsey and I " 

Jersey are also governed by their own laws : a writ of error does not g^™*^ '" 

lie upon an erroneous judgment given there : and so of Garnsey and 2 £• 3f 25. 

Jersey, &c By all tlie Judges of England and the King's Counsel " H. 6, 5. 

JS^il tenure novandum, 

Kat quod prius fieri consuevit. 

CASE XVI. 

The king gives land to A. and his heirs males ; this patent is void : 18 H. 8. 
for if A. has only a daughter, and dies ; and this daughter has a son ; ? ^^f^ 
the fee should be in abeiance ; for the daughter is the heir; and if Prince's Case, 
the daughter dies, her son should have the fee : but the law will not Patent, prero- 
allow such a ceasing and reviving of a freehold. The parliament ^^ ^tenu 
may create such an estate, but it can be no otherwise done. A rent- 104. 
charge created de novo may cease and revive ; but not a rent in esse. '* ** ^' 

By all the Judges of England. 

CASE XVII. 

The killing of a man attainted oi prcemunire^ is not felony at 24 H. 8. 
common law ; for he is out of the king's protection : but to kill a S^' q^^c^ 
man attainted of felony is felony. A man attainted cannot be put Corone, 
to death otherwise than according to the judgment given against him, f^ony, prae- 
and by the officer appointed for that purpose. Before the Statute of 
5 El. cap. I, a man attainted oi pramunire might be killed; for he 
was out of the king's protection, and every one might do with him as 
with the king's enemy. Affirmed in Parliament. 

CASE XVIII. 

A. IS seized of a manor to which an advowson is appendant ; the 13 H. 8, 12 
church voids ; the Dean and Chapter of St Paul's present the Dean, J^ ^' ^ ^ 
without writing, by the name of B, not by the name of Dean ; B. is Quart impe- 
admitted, instituted and inducted, and dies ; another Dean is chosen ; ^<'A 
and the said dean and chapter present him by the name of C. with- extinguiS^^* 
out writing ; he is admitted, instituted and inducted ; A. brings a ment. 
quare impedit against C. A. has judgment, which is affirmed in 
error. 

I. Resolved, in this case, there is no occasion to name any patron; 
for no patronage is gained in this case ; the dean and chapter can- 
not present the dean : writing is also wantmg. 2. Resolved, where [ |)age aoo. ] 
a clerk is in without presentation, as in this case, or by prayer to be 
admitted ; such incumbent is not aided by the statute of 25 E. 3, to Hob. 163,3x8, 
plead in bar : for there is no presentation in either of the said cases ; 319* 
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Case XVIII. and the statute requires an incumbent presented. 3. An incumbent 
^, ~ r presented and inducted at this day may plead the right of patronage 
C Co. 51 b. of him who presented him, where the patron confessed, or made 
default, or pleaded faintly : but not the right of patronage in another 
who has not presented him : and so are 16 £. 4, and 14 H. 8, to be 
understood. 4. Where a patronage is gained by the presentation, 
admission and institution of a clerk ; such patron ought to be named 
with the incumbent in the quare impedit : the incumbent shall not be 
removed without naming him also. 5. A mayor and commonalty 
cannot infeoff the mayor by deed with a letter of attorney : so of a 
dean and chapter : for the head cannot be severed from the corpor- 

21 E. 4. ation ; it is not a corporation >vithout the head : but they may infeoff 

22 E. 4. one of the commonalty ; for the corporation remains without him : 
Co. Lit. 338 b. gQ Qf ^YiQ dean and chapter. A lease for years of glebe-land is made 

to A. A. becomes parson there, the lease is extinct : so of a master 
of an hospital. A lease for years is made to a parson, the lessor 
Co. Lit. 9 a. * releases to him and his successors : the parson has only an estate for 
life ; for the release cannot operate for him in another capacity than 
that to which the lease was made ; and the word successors does not 
amount to heirs. Where the lessor releases to the lessee for years, 
without other words, the lessee has an estate for life. The same 
person at the same time, cannot have an assise and an ejedione firma^ 
for the same land : this is the reason, that if a lease for years be made 
to A. who becomes parson, the lease is extinct : and so of a master 
of an hospital : but if a lease for years be made to A. one of the 
commonalty of London ; and afterwards he becomes mayor, this 
lease is not extinct ; and so of a dean and chapter : for the said 
member of the corporation in this case, does not make the body 
corporate, nor at the time of the lease made, is head of the corpora- 
tion, and there are two several persons in this case of a corporation 
aggregate ; one, a natural body, who may bring an ejectione firma ; 
the other a body politick and aggregate, which may bring an assise ; 
and both at the same time for the same land. 

CASE XIX. 

26 H. 8, 23. A QUARE impedit is brought against the patron and incumbent to 
^/botV"^^^* present to a rectory, of which the incumbent has made a lease for 
benches. years to B. by deed ; in this case the patron of the incumbent con- 

14 H- ^» 3j fesses the action : the lessee for years is not relievable ; although he 
cester, cap. 11. co™es before judgment and shews his lease, and shews the title of 
Resceit, aver- his lessor, and the fraud and collusion : for a parson incumbent may, 
™^°^' when he will, resign his rectory, and avoid his lease ; and the absence 

of a parson for the space of 80 days in a year shall avoid the said 
lease ; also if he will suffer a judgment and recoveiy of it against him, 
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such recoveiy shall avoid the said lease. The statute of Glocester is Case XIX. 
to be understood of leases made by such lessors as could not defeat 



such leases by their own acts. 7 H. 7 13. 

The statute of Glocester, which enacts that a termor may be q^ ^ .5 ^^ 
received to falsify, requires a deed, and that the termor should shew 6 Co. 57. 
it before judgment, &c as above ; and extends only to the confession 
of the tenant, and to his default afler default : it does not extend to 
feint pleading ; nor where judgment is given upon the default of the 
vouchee ; for the statute goes only to the de&ult of the tenant. It 
aids the tenant by statute and tenant by elegit. The termor and 
tenant by statute and elegit after judgment against the tenant may 
falsify a recovery had against any of them ; by the stat. of 21 H. 8, 
cap. 15. The stat of Glocester is used at this day for a termor: if 
he has a deed, and comes before judgment ; he may be received to 
maintain his lease, upon averment of collusion, and offering to main- 
tain the lease of the lessor. 

Lex vult nihil frustra fieri. 
Jura subveniunt vigiianiibus, 

CASE XX. [ page 201. ] 

Cestuy que use for life, (after statute of i R. 3, which enables 36 H. 8. 

cestuy que use to make leases, and before the statute of 27 H. 8, of Pgee above 

uses) makes a lease to A. for the life of A., cestuy que use dies : A. is 4, 97. 

only * tenant at sufferance. An Act of Parliament cannot work a H^*^' estates, 

-,.. .,,. ,-• ^. Parliament, 

wrong ; and this Act guides this conveyance, and does not suffer it authority ana 

to extend beyond the estate of him who made the lease. It is other- poyer. By the 

wise of a lessee for life, who makes a feoffment, at common law he lynches. 

has gained a fee-simple : and this case is, and remains at common 

law, not directed by any Act of Parliament An attorney has power 

to make a lease for the life of the lessor ; he makes a lease for the 

life of the lessee : this lease is void : in this case, if the lessee enters, 

he is a disseisor. It is otherwise in the principal case : for the said 

attorney had only a power and exceeded it ; in the principal case, 

the interest of the use is accoupled with the power of the statute. 

As where the statute of 32 H. 8, gives a power to devise to any 

person two parts of land holden by knight's service ; a man devises 

the whole : this is good for two parts, by reason of the interest and 

power in the same person, in the devisor. 

CASE XXI. 

An information was brought against a vicar upon the statute of 2 1 36 H. 8. 
H. 8, concerning a plurality of farms in seven several vills, in four By ^hc judees 
several hundreds in the county of Essex ; it is sufficient in this case of both 
to have four hundredors out of any of the said vills. ^'*^?*^*- 

' Challenge, 
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Case XXI. At common law there ought to be four hundredors upon every 
hundredors ^^ '^^^ Statute of 35 H. 8, cap. 6, required six hundredors in a 
panel plea of land between common persons. By the statute 27 of £1. cap. 

See 4 & 5 5^ ^^Q hundredors are sufficient in personal actions. This informa- 
that venires at tion is at common laWj and only requires four hundredors. 

Wtstm. are to 

be decorpore 

contitatfis, (.^5£ XXII. 

36 H. 8. A FRENCHMAN comcs into England with his goods, before war is 

2 R.^r? ^^ proclaimed between the English and French ; neither his person nor 
7 £. 4I 14. his gopds shall be seised : but if a Frenchman comes into England 

FN ^B* 88 ^^^^ ^^ ^" ^^ proclaimed, his person and goods may be seised. 
And so it is, although he was driven into England by a tempest. 

By all the Judges of England. 

I Vent 174, Where the goods of any subject of a foreign prince in amity with 
3^- our king, are taken by an enemy of that prince ; and these goods 

come to the hands of Englishmen : they cannot be regained from 
the English ; for they were taken jure belli^ and there is no jus to 
take away the property from the Englishmen. The sale of any 
goods in open market, takes away the property. If the goods of 
Englishmen are taken by enemies, and are retaken from them by 
other Englishmen : the first owners shall lose their property, 
if they do not claim them on the day of the reprisal, before 
sunset. 

[ page 202. ] CASE XXIII. 

36 H. 8. In the vacancy of the archbishopricks of Canterbury or York ; 

Br. Cases 276. administration shall be committed, by their deans and chapters 
respectively. 

Per omnes legis periios, and those of the Arches. 



CASE XXIV. 

37 H. 8. In an appeal of death, the appellee shall not plead that the 

Co. Lit. 283 a. deceased assaulted him, and that he killed him se defendendo ; but he 

Appeahf shall plead not guilty modo 6- forma, and give this matter in 

pleading, evidence; and the jury is bound to find the truth of the matter. 

^ AHudges ^^ ^^ cannot have that plea with a traverse of the murder : when 

of both the matter of a plea is worth nothing, the traverse is worth nothing ; 

benches. murder cannot be justified. Where a jury finds a man slain, upon 

the view of a coroner ; they ought to find who killed him ; or that 

he killed himself : or they may find that he who is named in the 

indictment killed him se defendendo. Upon an indictment before 

other judges, if the jurors acquit the party indicted, they have no 
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occasion to find who killed the deceased : but only to say, not Case XXIV. 
guilty. 

Wounding is only justifiable obliquely ; as to say, that the hurt 21 H. 6, 26. 
done was upon the assault of the plaintiff and the defence of the 
defendant, &c. 

CASE XXV. 

The lord in chivalry, during the nonage of the heir in his ward- 35 H. 8. 
ship, shall not oust the termor of the ancestor, or the grantee of the ^' ^**^ *^ 
next avoidance, or the grantee of wreck : so of a lease for term of 
life. By all the Judges of England. 

The law in this case was altered in the time of H. 8, after the 
death of Justice Fitzherbert, who in his Na. Br. 142, holds the 
contrary; and so are many ancient books : but the judges, finding 
the great inconvenience which ensued upon it, by disabling the 
tenants by knight's service to make leases, because of the danger of 
such wardship happening during the years, and perceiving the decay 
of husbandry and of reparation, and the depopulation that attended See 12 C. 2, 
it ; resolved as above. But as for the body of the heir, although ^P* ^^^^"* 
he be bound apprentice in his father's life-time ; and the father dies, away, 
his heir being within age and an apprentice : the lord shall have 
him from his master during his apprenticeship to instruct him in 
feats of arms, for the publick good, as the law supposes. And 
in this case there is no such mischief as in the former ; the lord 
shall have the rent reserved upon such lease as above ; and shall 
have the land when the lease is ended, if it expires during the 
nonage of the heir. 

CASE XXVI. 

A RELEASE of all actions and demands, in the case of land, 28 H. 
releases the right and entry ; in personal things it transfers the right, ^^ ' ols^si!, 
and bars the seisure. By the Judges of both Benches. Releases, 

barre. 

Such a release does not bar a covenant, before the covenant is 5 e. 4, 41. 
broken ; but it does afterwards. It is a bar for rent before the day Co. Lit. 292. 
of payment, and of an annuity before the day of payment A rent 
payable and a covenant broken are things in esse^ and do not depend 
upon a contingency. It may happen that a covenant may be broken, 
or that it may not be broken. In the cases of an annuity for life or [ page 203. ] 
years, if the grantee, before the day of payment, makes a release of 
actions to the grantor; it does not extinguish the annuity; as a 
release of an obligation does : an obligation has no day to come ; 
but every annuity has. So for rent, a release of actions before the 
day of payment is worth nothing. 
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Case XXVII. 



CASE XXVII. 

34 H. 8. A. COVENANTS with B. by deed in consideration of the marriage 

Cart. 144. Qf ^jjg daughter of A. with the son of B. and 100/. paid, to stand 
Manters Case, seised to the use of the said wife for her life, and afterwards to the 
use, dissent, heirs of her body by her husband begotten. This conveyance was 
forfeiture tail' i^^de 3 1 H. 8, afterwards the husband commits murder, is attainted 
escheate. and executed : the wife has an estate tail by this conveyance ; and 

the use is well raised without inroUment ; for it is not raised for the 
consideration of money only, as the statute of 27 H. 8, of inrolL 
ments, speaks. This estate is not forfeited, but preserved in the case 
of murder and felony, by the statute of West. 2, and for treason also 
in this case : for the statute of 26 H. 8, cap. 13, which gives a for- 
feiture of estates tail to the king for treason, is where he who com- 
mits it, has an estate of inheritance ; but in this case the husband 
has no estate of inheritance, the wife alone has. If the husband and 
wife have an estate tail, and the husband is attainted of treason ; the 
land is forfeited. By all the Judges of England. 

A. devises that the heir of B. shall sell his land ; B. is attainted of 
felony in the lifetime of A., A. dies : the eldest son of B. cannot sell 
this land : for he is not heir ; the blood is corrupted ; he is the issue 
of B. The word heir will not serve for a name of purchase if he be 
not lawful heir, nor the word issue : the word son or daughter will, 

Co. Lit. 3 b. or reputed son or daughter, in the case of a feoffment as well as of a 

6 Co. 65 a. will ; although they be bastards. 

A. makes a lease for life to B., remainder to the right heirs of 
J. S., J. S. is attainted in the lifetime of R A. shall have this land 
after the death of B., there is no right heir of J. S. The lord had B. 
for his tenant, and therefore the lord shall not have it, for B. is alive. 

Co. Lit. 12 a. Duplucaius sanguis is not necessary in discents or purchases. An 
Antea. 1,2. alien ♦ issue a son by an Englishwoman an inheritrix; this son is 

See these sta- bom in England : he shall inherit his mother*s land afler her death. 

tutes, 10 W. 3, So where a man is seised in right of his wife, an heiress, and has 

II & 12 W. 3, issue, and the husband is attainted, the wife dies, and the husband 

cap. 6. dies : this son shall have the land. 

\g^,'^^'X ^^^ ^' 7 ^^^ attainted by Parliament in the time of R. 3, after 

5 G. I, cap. 27. R. 3 was killed at Bosworth, H. 7 assumed the crown upon him, and 

1 H ^7^ ^' summoned a parliament : resolved that the taking of the crown upon 
him made the attainder void : for regularly the king is only subject 
to the law of nature, as to the rights of the crown ; as to the rights 
of the subject he is bounded by the laws of the land. 



Fifth Century. 209 

CASE XXVIII. CaseXXVIII 



The king being tenant in tail makes a lease for life by patent ; ^ *£. " ^ 
the king demises : the heir in tail may enter if he will ; for it is not 38 ii. g. 
a discontinuance : the king cannot do wrong. If the king tenant in ^' Cases 313. 
tail makes a lease for years, his successor may avoid it as well as the continuance,' 
other : or if he will, he may accept the rent reserved, and so affirm recital, faits. 
the lease ; and when such successor grants these lands he need not ^ <>• 44 >• 
recite the void lease : for though it be by patent of record, it is null. 
If the successor accepts the rent reserved by the king tenant in tail ; 
a recital of this, or a non obstante that it is not recited, is necessary*: 
but where leases are made by common persons, and the reversion 6 Co. 56 a. 
comes to the king, the king's grant of this reversion, without any Br Patenis^os 
recital or non obstante is good : for the person who purchases such 
reversion from the king has no means to know, whether there be 
such leases or not ; for they were made in the country, and are not 
of record. 

CASE XXIX. 

A DISSEISOR, or his feoifee sows corn, and leaves it growing on 28 H. 8. 

the land; the disseisee may seise it By the Judges of both JicVie 

Benches. The same law after severance, though it ♦ be carried out Liford's Case, 

of the land. Im^^^r^^' 

♦ II Co, 51b. 
CASE XXX. 37 H. 6. 

The stealing of tame peacocks is felony ; so of tame herons, 18 II. 8, 2. 

pigeons, and young hawks in their nests : so of fishes in a private 49 H. 6, 14. 

lake, and ponds : it is otherwise of the pheasant, partridge, hare, 3 jnst. I07. 

coney, although they be so kept that they cannot escape ; if they do See also 

not become reclaimed, and be known so to be, by him who steals 7 &^8 vict. 

them. c. 29. 

The same law of all wild beasts which serve for man's food : but as Corone, /rr<e 

to cats, dogs, monkies and the like, it is no felony to steal them ; but **^^^''' 
trespass may lie for taking them. 

CASE XXXI. 

A. IS attainted of treason : an office is found that A. was seised of i H. 8. 
the manor of Dale on the day of the treason committed ; the king Keylcway 255. 

.... ^ ^ ^ t .i^'ii,.. Remitter, re- 

grants this land to B. B. afterwards reconveys this land to the king ; cital, estoppel. 
an Act of Parliament is made, by which it is ordained, that the said -A-ntea 5, 4. 
attainder of A. shall be null ; the king afterwards by his patent, 
reciting the right of D. who has the right, grants this manor to D. 
and his heirs : D. in this case is remitted to his ancient right in this 
manor. By all the Judges of England. 

V 
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Case XXXI. Without this recital, D. had not been remitted ; but estopped by 
the acceptance of the said patent, from claiming any other right than 
by the patent. 33 H. 8. Br. Cases, 206. 



[ page 205. ] 

26 H. 8, 3, 

four times 
adjudged, gav- 
elkiml, rent 



I E. 6. 

Br. Cases 268. 
7 Co. 30. 
Discontinu- 
ance of pro- 
cess. 

II H. 7, I. 
9 E. 4, 12. 
Bagot's Case. 
I E. 4, cap. I. 
Corone, the 
Case of In- 
dictment 

9E. 4. 

Br. Patents 22, 
has more than 
is in my book 
at large. 
A rightful 
King makes a 
parcTcn in the 



7E. 6. 

Br. Cases 425, 

430- 
4 Co. 6. 

Bevil's Case, 
gard, limita- 
tions. 



The tenure 

abolished. 

12 C. 2. cap. 

24. 

4 Co. 8 b, 9 n. 

9 Co. 35 a. 



4 & 5 Annsr, 
cap. 16. 



CASE XXXII. 

Rent is granted out of gavelkind land to A. in fee ; the rent 

follows the nature of the land, and shall be shared among male 

heirs. 

CASE XXXIII. 

A. IS indicted of felony in the time of one king, he may be 
arraigned upon, and shall plead to this indictment in the time of 
another king. By all the Judges. 

Quia in Anglia non est interregnutn. An indictment of felony is 
contra pacetn domini regis^ coronam &* dignitatem suam in getiere^ dr* 
non in individuo. So of felony committed in the time of an usurper, 
the felon may be indicted upon it in the time of the lawful successor. 
A quare impedit brought in the name of the king, abates by his 
demise ; for it concerns the king in individuo : but intrusion into the 
king's lands, or an information do not abate by the king's demise ; 
because they concern fublii^um commodum and the king's profit. A 
pardon of any treason or felony by a king who is an usurper, being 
declared king in a parliament consisting of king, lords and commons 
according to the course of the law, binds the rightful king, 
time of the King in possession by Act of Parliament : This is void. 

CASE XXXIV. 

A. HOLDS by knight's service of B. by homage, fealty, escuage and 
rent ; the lord has been seised of the rent, but neither he nor any of 
his ancestors within time of memory were seised of any ward : the 
seisin of the rent suffices for the seisin of the ward, and of all other 
services that are not annual, and so of relief. The statute of 32 H. 
8, cap. 2, for limitation of actions abrogates all former actions by 
former statutes. A seisin in law as of homage, fealty, escuage, 
suffices within this statute, to make avowry for any rent ; for this is a 
seisin in law ; and the seisin of any annual service is a seisin of all, 
as aforesaid. It may be, and we see, that some men live 100 years, 
some 120 years : this is the reason that the writ of quare impedit^ the 
assise oi darrein presentment^ and the writs of ward are not within the 
statute of limitations of 32 H. 8, as appears i Mar. cap. 5. At this 
day the statutes of limitations which are in force, are 32 H. 8, cap. 2, 
I Mar. cap. 5, 21 Jac cap. 5, 21 Jac cap. 16 (^). The 21 Jac cap. 
16, alters the limitation of formedons from the course used before. 



(X*) And see inter alia, 24 Geo. 2, c. 
44 ; 53 Gea 3, c 127 ; 2 & 3 Will. 4, 
c. 100; 3 & 4. Will 4, c 27; 3 & 4 



Will. 4, c. 42 ; 7 Will. 4 & I Vict. c. 
28 ; 5 & 6 Vict, c 97 ; 23 & 24 Vict 
c. 38 ; 37 & 38 Vict. c. 57. 
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Case XXXV. 



CASE XXXV. 

The college of Greystocke was founded by Pope Urban, without 7 E. 6. 
the king : and it consisted of a master and six priests, which were 5^^ ^'•. 

- , •i>..-/.fi %« Corporation, 

bound to pray pro dgunctis tn fide; the master was presentable to colleges, 
the bishop, and was admitted by him, and was not by election ; they universities. 
had not a common seal, nor any certain place of habitation, nor ^ qq^ [^^'5^ 
land, but 5/. per annum paid to the master; but in the book de >Sty. 52. 
primitiisy i.e. of first fruits, it is called the college of Greystock : it 
was resolved by the Judges of both Benches, that this college is not 44 e. 3, 3. 
within I E. 6, cap. 14, for the causes aforesaid. The king only can 49 Ass. pi. 8. 
make a corporation: no other body can prescribe to do so. 10 Co. 26b. 
Dyer 267. 10 Co. i. Case of Sutton's Hospital. 

The statute of 37 H. 8, cap. 4, gave to the king all colleges in the [ pige 206. ] 
universities, by the express words of all colleges without exception. 
The words are general ; the king concurred to make those colleges ; 
their heads are eligible ; also they have a common seal, and every 
thing which belongs to a college. This is a barbarous act. By the 
petition of the universities to King H. 8, they were saved ; and the 
statute of I £. 6, cap. 14, has express words to save them. See the 
Chronicle of the Lord Herbert of Cherbury, p. 537, in the history of 
this year he has these words : 37 H. 8, cap. 4, gave to the king all 
the colleges in England and Wales, and their possessions ; Dr. Cox 
(who was tutor to K. K 6), and other^, saved them by petitioning 
the king. 

CASE XXXVI. 

A. RECOVERS in a quare impedit against the bishop and incumbent 7 E. 6. 

by verdict, and has judgment before the judges of assise and nisi ^^^ ^6. ^^ 

priuSj by the statute of West 2, cap. 20. A. has a writ to the Metro- impedit^ judg- 

politan quia episcopus pars ; the church is in the diocese of the nient,dainagcs, 

bishop defendant ; the bishop and incumbent bring a writ of error anVa^nmxl 

directed to the Chief Justice of the Common Pleas to reverse the >n error, 

judgment given there, whereas it was not given there : yet the writ is sty.^ill,* 

good ; for there is no other form ; and the original was returnable in Dyer 135 a, 

the Common Pleas, and the count, plea and issue, and venire facias ?^*■gQ^ 

for the txial are there. And this is not like a judgment in an assisci Yel. 3. 
and a writ of error brought upon it ; for there the original, and 
process, and verdict are all before the justices of assise : and in such 
case a special writ of error is framed, and this judgment in assise can 
only be reversed in the King's Bench : and so it is of a judgment 

given by justices of nisiprius^ In a quare impedit^ besides the point in Dyer 241. 

issue, the jury ought ex officio to enquire, i. De plenitudine ecclesia. '® ^^* ^^^^ 
2. Et ex cujus prasenfatione. 3. Si tempus semestre prattriit. 4. Dc 

V 2 
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Case XXXVI. valore ecclesia per annunu This verdict ex officio finds, that the in- 

cumbent was in by the presentation of B. who is not a party to the 
II H. 4, 80. writ ; this was assigned for error : non allocatur ; for this finding is 
Hob. 53. only ^ officio ; and the incumbent by not pleading it, has waived it 

Carth. 124. I^ such plea or matter had been pleaded, it would not have abated 
the writ ; but it would have made the writ abateable : and such 
matter is not assignable for error. A judgment, where tempus 
semestre prceteriit was to recover the value of the church for half an 
year ; this was assigned for error : non allocatur ; for the statute of 
West. 2, cap. 5, which requires an inquiry of these four points, is to 
be understood for the damage of two years value, where the presenta- 
tion is not recovered, but the bishop has it by lapse : and this judg- 
ment is for the advantage of the plaintiff in error, and therefore is 
not assignable for error. At this time the bishops were seldom made 
parties to the quare impedit^ in reverence to their persons. In the 
principal case the presentment was recovered, and damages, and costs 
according to the 3 H. 7, which gives costs to the defendant in the 
writ of error for the delay of execution occasioned by the writ of error. 
Where judgment is given in the Common Pleas in a quare impeditj 
and a writ of error is brought ; the Court of Common Pleas may 
award a supersedeas to the writ, which had been awarded there to the 
bishop before the writ of error was delivered : and the King's Bench 
Ycl. 7. may award the like. Where a writ of error is brought, and the de- 

3 Cr. 558. fendant sues a scire facias quare executionem habere non debet; errors 
may be assigned upon this scire facias^ as upon the scire facias ex 
parte qner^ ad audiend* errores, 
I Keb. 934. 3 H. 7, cap. 10, and 19 H. 7, cap. 20, give damages and costs in 

1 Lcv^ ijI ^ ^' ^^ error; where the plaintiff who recovered by judgment, is 

2 Cr. 636. * delayed by the writ of error from having execution, upon the sugges- 

tion of the defendant in error, he shall have them, and not otherwise. 
[ page 207. ] In this case two of the clergy, the bishop and incumbent did not 
prevail in the writ of error : for the damages and costs given against 
them, a levari facias was awarded against them gardiano spiriiualium^ 
because the archbishoprick was vacant by the attainder of Arch- 
bishop Cranmer. An attainder does not make the see void without 
deprivation ; but Cranmer was deprived and degraded. 

Where it appears by the pleading that a cleigyman is defendant, 
or by the sherifPs return upon ^ fieri faeicts, quod est clericus beneficiatus 
non habens laicum feodum ; a levari facias shall issue to the bishop to 
levy the debt, damages and costs, as the case requires : but if non 
cofistat that he is a clerk, as aforesaid ; a capias or fieri facias may 
issue. An elegit does not lie of the glebe land of a parson or vicar, 
no more than of a churchyard : est solum Deo consecratum. See my 
Repertory, Tit. execution, elegit, incumbent. 29 £. 3, 44; 21 £. 4* 
45. Idem est non esse &* non apparere. 



Fifth Century. 213 

Case 

CASE XXXVIL XXXVII. 



Serjeant Budlowes devised land to four men in fee, to find a 5 E- ^i Lord 

priest to sing masses for the souls of the departed in the faith, if the 7^0 '25 a. 

lavv will permit this devise ; otherwise to certain poor men to be Chantries. 

appointed by the devisees and their heirs : By all the Judges of Eng- * ^- ^' *^P' '^' 
land, this devise is not within the statute of Chantries (/). 

CASE XXXVIII. 

The statute of i E. 6, cap. 12, ordains, that if any merchant Plowd. Fog- 
unlades any of his goods, the custom not being paid, or the collector ??^|? ^^s^*** 
agreed with, that the goods shall be forfeited ; a merchant stranger e. 6. 
in his voyage, by reason of a great tempest which happened him in Customs and 
his voyage, to lighten the ship threw so much of his merchandize into Necessity! 
the sea, that he did not certainly know how much it was ; upon his agreement, 
arrival in port he notified it to the collector, and they agreed for so ^l^tute " 
much; and if more was to be found in the ship, that he should pay 
for it : resolved, that this uncertain agreement was sufficient ; because 
of the said casualty, and the merchant's invincible ignorance of the 
contents of the lading. By all the Judges. 

Qtwd necessarium est licitiim. 



CASE XXXIX. 

An appeal of felony is brought against A. for stealing the appellant's 7 e. 6, Br. 

money ; A. is convicted of this : although the property of the money Restitution, 

cannot be known ; yet in odium spoliatoris^ and because of the pre- Detinue, 

sumption of law that the felon has no money but that which he stole ; Action sur le 
the appellant shall have restitution : and the like upon an indictment ^^* 

By the Judges of both Benches. 

Detinue does not lie for money numbered, nor a general action of py. 20, 21. 
trespass de bonis 6- catallis asfortatis'; for there is a special action of 3 Cr. 819. 
trespass for it in the register : but an action of trover and conversion r p^g^ 208. ] 
lies of money numbered. Wood's case 3 Jac i, so adjudged. 

Kynason against More, 3 Car. i, Cro. 89. Judged and affirmed 
in error, that it lies upon the finding of money in a bag, or out of a 
bag : for though in the finding and conversion of money, the money 
of one person cannot be distinguished from the money of another 
person, all the money being alike j yet the proof that the plaintiff" 
lost so much, and that the defendant converted so much maintains 

(/) See anie^ p. 62, note (r). And edition (1884) published by H. Sweet, 
compare the case of Wickham against London, at page 185, and notes there. 
ffW, Lane's Exchequer Reports, last 



214 Fifth Century. 

Case the action, if the verdict finds it : and it is possible that the witness 
XXXIX. Qj. ^jjg jy^ jjj^y ]jjjQ^ jijg losg i^jjd the conversion : the law presumes 



lo Co. 56, 57. a conversion when the defendant denies restitution. 
Hob. 187. 

CASE XL. 

%• 3i7f pl- 7* Land is given to husb&nd and wife, and to the heirs males of their 

I Mar. 97. two bodies ; this is a bar to the dower of the wife if it was so given 

?Co"i ^' before marriage for a jointure : but if after marriage, it is no bar, if 

Vemon'sCase. she waves it by not entering into it, or disclaiming, before she brings 

Benl. 210, ijgj ^^j^ Qf dower. For although this estate is not mentioned in the 

Dower, bar, Statute which makes this law, viz. 27 H. 8, cap. 10. Yet greater 

jointure. estates, as fee and fee tail general ; and lesser estates, as for life, are 

mentioned to be jointures to bar dower. By all the Judges. 

4 Co. 3 a b. Although an estate conveyed to the wife for her life be not men- 
tioned to be a jointure ; yet it may be averred to be so. 

Omne majus minus in se complectitur. The examples are mentioned 
in the said statute, not to exclude other estates, but to give a few 
instances of the estates within the said statute. 

CASE XLI. 

I Mar. Dyer F. N. B. 152. The king's grant of an annuity or rent without say- 
92. ing by whose hands it shall be received is void. The intail of the 

Patent ^°^ crown made 35 H. 8, goes to the king's authority only, and not to 
Plowd. 257. his possessions. The king has the custom of tonnage and poundage 
1 icence, f^^ jjf^ j^y grant in Parliament, and he has other customs and sub- 

customs. ' sidles which are inheritances in the crown ; the king grants to a mer- 
Vaugh. 161. chant alien licence for his life, to transport merchandize out of the 
kingdom, paying only such custom as the English pay ; so that the 
merchandize to be transported does not exceed 50A per annum for 
custom ; the king dies, so that the custom of tonnage and poundage 
ceases ; yet the grant remains good for the other customs ; and this 
merchant may transport merchandize to the value of 50Z per annum 
in other customs. It was resolved by all the Judges that the grant 
remained good, notwithstanding that the king's custom was become 
less than it was at the time of the grant ; and that whether the king's 
custom be greater or lesser the grant remains good ; and that where 
it is for life or years, it is not determined by the king's death, neiiher 
* See I W. & ^^^ ^^ ^^^S revoke it.* The king may lay imposts upon merchan- 
M. the Act for dize as to him seems reasonable : by the same reason, some think he 
Wffht" and**^ may have tonnage and poundage ; for no statute restrains him from 
Liberties, &c., it ; and the grants made by Parliament of these customs to the king 
and ^^«^^|J" for life, are only affirmative statutes, and do not take away the king's 
ZQ, V ' I'ig^t at Common Law. The statutes de iallagio non ioncedendo^ & 

45 E. 3, cap. 4, & 1 1 R. 2y cap. 9, do not extend to any mer- 
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chandize exported and imported, other than wool, woolfels, and Case XLI. 
leather (;/i). 

A grant by the king, without the words pro se &* haredibuSj or [ page 209. ]) 
successoribus^ of an annuity or rent payable at the exchequer, or by 
the hands of any receiver ; binds the successor. A gift to the king 
passes the inheritance without the word successor ; so of a gift made 
by the king. Case of the soldiers, 6 Co. 27. Wroth's Case, Plowden. 
The king has two manors, one for life, the other in fee ; the king 
grants these two manors to A. for his life ; the king dies : the grant 
remains good as to the manor in fee. The king being tenant in tail 
grants this land to A. for his life : this is not a discontinuance ; it is 
a good grant avoidable by the heir in tail. A licence for a certain 
time to do a thing is not revocable ; but if no time be limited, it is 
revocable before the execution of it Ante^ 166. 

CASE XLI I. 

Si/PREAfUM caput eccksuB Anglicana was omitted in the writ of Dally 14, pi. 4. 
summons of Parliament by Queen Mary ; resolved by all the ig^^'' ^^^' 
Judges of England that the writ was good : for it was not part of 26H. 8. cap.i. 
the name of the queen ; but only an addition. The word Rex com- 3^ H. 6, 33.; 
prehends all the attributes and dignities of the king ; and the king Patents, 
was defensor fidei in his kingdom before the said statute, as appears '^ Co. 126 a. 
by the said statute. 

A duke, marquess, earl, viscount may be sued by the said names, 9 Co. 47, the 
and a baron by the name of dominus ; not by the name of baron : shrcwsbur>'s 
for there are barons of London, barons of the Cinque Ports, and Case, nosme, 
barons of the Exchequer. Judge, bishop, baronet, knight, are all £reve grant, 
names of dignity ; writs brought for them or against them ought to 
name them so. If a duke, marquess, &c, be a knight, it is sufficient 
to name him duke, &c., for this greater dignity comprehends in it the 
knight A grant made to them ought to be by these names of 
dignity ; for the dignity is parcel of their names. The name king 
surmounts all additions. In the king's grants, his Christian name 
with the word king, is sufficient. See Cassaneus's Catalogue de 
gloria mundi. 

CASE XLIII. 

A. IS bound in a recognizance of 1000/. to the king ; he is attainted i Mar. D}cr 
of treason ; the king pardons him, and restores to him ajl his goods ^^ 
and chattels which he forfeited by the attainder (»). This debt to 26H. 8, 7. 

Extii^ish- 
(m) Note to the Second and Third by both Houses of Parliament. See ment. 
Editions. "Precedents of the Ex- Cro. Car. 601." And see a«/^, p. 81, Perkins, 771. 
chequer make the law in the case of note (v). nonabSity"' 

customs and imposts : but the law was (n) See ante^ p. 158, note («)• Dyer 245 b. 

resolved against our author's opinion, 
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Case XLIII. the king remains ; for it was only suspended by the delinquency of 

A. By all the Judges of England. In the king's grant, this recog- 
nizance is not given by the words goods and chattels ; it ought to be 
specially mentioned : it is not a part of the goods and chattels of A. 
but of the king. 
3 Cr. 516, 517. No man shall take advantage by his own wrong. A man attainted 
3 Cr. 213, 214. Qf felony may be sued for debt or trespass during the attainder. 35 

£1. Banister's Case, Note the book of Entries. 4 E. 4, 9. 6 E. 4» 
4. 8 E. 2. Fitz. tit. Voucher 237. A man attainted cannot vouch : 
if he should be allowed to vouch, he would be admitted to be a 
plaintiff or actor ; whereas he is disabled to sue. 



[ page 210. ] 

I Mar. Dyer 
loS. 

Degradation. 
30 H. 6. 
Fitz. Grants 

91. 

Stamf. 187. 

7 £. 4, II. 
Grants, pa- 
tents, Perkins 
Sect. 90. By 
all the judges 
of England. 
I Co. 50 a. 
9 Co. 25. 
Davis 43 b. 
Brit ton 15. 
In the prin- 
cipal Case in 
Dyer the 
judges seem 
equally 
divided. 



CASE XLIV. 

A BISHOP is attainted of treason, the king shall have the tem- 
poralties in jure corona^ not in jure vacationis : for he remains arch- 
bishop until degradation and deprivation. The king grants to a 
bishop bona felonum de se within a certain precinct ; a lessee for 
years of the bishop, within this precept, before the indictment or 
attainder of the bishop, becomes /r^; de se; the king had before this 
granted to B. his almoner, omnia bona felonum de se after the said 
treason committed, and before any indictment ; after this grant to 
B. the bishop is indicted and attainted : the king shall have this 
lease ; for the king's grant to B. before the attainder of the bishop 
was void ; for the king granted that which he had not. After the 
fact, and before the attainder of the bishop, the bishop ought to have 
this forfeiture. A man may commit treason, and never be attainted ; 
and so he may be indicted and never attainted : and this is a remote 
possibility in the king; which cannot be granted. The king shall 
have the forfeiture of the bishop's lands, only during the bishop's 
life ; notwithstanding the statute of 26 H. 6, cap. 13, by the exposi- 
tion of the statute of 5 £. 6, cap. 1 1. 

At common law a bishop, prebend, dean, parson, vicar, who have 
an inheritance in jurce ccclesice, forfeited their lands which they have 
in jurce ecciesia only for their lives, in case of treason or felony ; by 
the 26 H. 8, cap. 13, they forfeited the inheritance; by a statute 
made 5 E. 6, cap. 11, and a reasonable construction of it, the 
common law was restored as to these forfeitures. The king's grants of 
the temporalties of a bishop, in the life-time of the bishop ; or of the 
wardship of the heir in the life-time of his ancestor who is the king's 
tenant ; or of fifleenths or tenths, before they are given by Parlia- 
ment to the king, aie good : for the law understands these to be 
near possibilities. The parliament is supposed to be held every 
year; and the king in every parliament usually has aid of his 
subjects ; and statutum est omnibus seme! mori; and therefore the 
grant of the wardship, temporalties, and fifteenths as aforesaid is 
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good : but the grant of an escheat, or of a purchase made by a Case XLIV. 
villein, or of the forfeiture of the land of an offender before his 
attainder, are all void : for they are remote possibilities^ and out of 
the expectation of the law. 

CASE XLV, 

An heretick convict, if he will not abjure the heresy, or if he 2 Mar. Br. 

abjures and relapses, shall be put to death at common law, by the f.^n.*B?269. 

writ of haretico comburendo. The common law ordains this writ to 4 Inst. cap. 

be directed to the sheriff, upon the bishop's certificate of such con- ?r^'-,^, 

r -J J •. *. • • ^' • lU I Inst. 391a. 

viction as aforesaid ; and so it was put m use m my time, m the case Doctor and 
of Legat an Arrian. By all the Judges of England, such heretick student, 2 
shall be burnt 5 R.^Fitz. 

Opinions condemned by scripture, or the four first general Trial 54. 
councils, viz. of Nice, Ephesus, Constantinople and Calcedon shall By 29 C. 2 
be accounted heresy : it is so enacted by i Eliz. cap. i. See the jjarttico com^ 
twelfth part of Lord Coke's Reports, published in his name, fo. 57, burendois 
for this matter of heresy. It is a book published since his death. ^"^"*'*^»' 
See also the fourth part of his Institutes, title Heresy, and Briton, 
cap. 117, that burning was the punishment of an heretick at common 
law : and therefore the discourse in the twelfth Report is of no effect ; 
for the statutes there mentioned are only affirmative statutes, which do 
not take away the common law : and this book in this place has 
several misrecitals, omissions and contradictions. 

CASE XLVI. [ page 211. ] 

There are three copartners, one aliens his part to A., another of 3 Mar. Dyer 

the copartners and A. join in a ivrit de partitione facienda ; resolved p^^^^w* 6 

by the Judges that this is ill : for one, viz. A. ought to bring a writ i inst. 175. 

against the other two upon the statute of 32 H. 8, and the other ^^"*- ^52» pi. 
partners ought to bring theirs at common law against A. » 4 » p • 7 • 

By all the Judges. 

If A. the alienee of one of them had married another of them ; a writ joinder in 
of partition at common law would have lain for A. and his wife against action, 
the other partner. Summons and severance lie in partition ; and yet 
he who was severed shall have his part : for partition must be made 
of the whole. An action of trespass by a statute and an action of 
detinue at common law cannot be joined, 3 H. 6, 53, 11 assise, pi. 
13. Many trespasses at common law may be joined in one writ, and 
many detinues, wastes, &c. 

CASE XLVII. 

A., TENANT in tail, remainder to B. in fee ; A. levies a fine with 3 Mar. Dyer 
proclamations ; he in remainder dies, his heir within age ; and after- '33- 
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Case XLVIL 

Fines, claim, 
exception. 
By all the 
judges of 
England, 
V. Bend. 21, 

22. 

Moor 35. 

6 Co. 3, 4 a. 
AtarkoTsCzsc* 
Benl. 121, pi. 
152. 



wards tenant in tail dies without issue : the heir of him in the re- 
mainder has five years after his full age, to bring his action, or claim 
the estate : or may bring his formedon while within age. If after this 
fine with proclamations, tenant in tail had died without issue, in the 
life of him in the remainder ; the heir of him in remainder, although 
within age, should, after the death of his ancestor have only the 
residue of the five years to claim in ; for the time began in the life- 
time of him in remainder. Plowden in Stowel's case. 

In the prmcipal case, the heir of him in the remainder being within 
age, if he brings his formedon in the remainder, the parol shall not 
demur at the prayer of the tenant, without cause shewn ; as a feoff- 
ment with warranty of the ancestor of the demandant, whose heir he 
is, &C., and upon this the parol shall demur; and such feoffment 
alledged is not traversable. Glocester, cap. 2. 



3 Mar. Dyer 

8 Co. 58. 
Beecher^s 
Case, error. 
Dyer 315. 
Court de 
Piepowders, 
amercement, 
2 Inst. 221. 
10 Co. 73. 
Moor 830. 
2Bulst.2i,23. 
17 R. 4, cap. 2. 
I R. 3, cap. 6. 
13 E. 4, 8. 
7 E. 4, 23. 
6 E. 4, 8. 

[ page 212. ] 



CASE XLVIII. 

Error is brought by the defendant upon a judgment in a Court 
of Piepowders {0) \ the error assigned is, that the defendant was not 
amerced; this was allowed for error; for, although it be for the 
advantage of the defendant ; yet it concerns the king and his profit. 
The judgment was upon a contract made in a former fair, and no 
plaint was then entered : resolved also that this was error. 

By the Judges of both Benches. 

The judge of the Piepowder-Court ought ex officio to provide, that 
the king's rights shall be preserved, as the amerciament in this case : 
where judgment passes upon a contract against the defendant, the 
judgment ought to be quod amercieiur. 

The Court of Piepowders is a court of record : a writ of error lies 
upon a judgment given there. In an action brought in this court 
the plaintiff or his attorney ought to make oath that the contract was 
made in the same fair ; and the plaint ought to be entered tlien ; but 
judgment may be given at another fair at a court held there. 



5 & 6 E. 6. 

I Cr. 275. 

3 Mar. Dyer 

'35. 
Jurisdiction, 

Star-chamber, 

Parliament. 

II Co. 64. 
Palm. 542. 
I Co. 25 a. 
Plow. 207. 
10 Co. 77. 



CASE XLIX. 

An Act of Parliament not printed ordains, that the quarter-sessions 
to be held for the county of Anglesea, shall be held at Beaumanice 
in that county, and not elsewhere ; indictments of felony were foimd 
at Newburgh in the said county against several persons at a quarter- 
sessions held there after the said Act ; the justices of peace pro- 
ceeded to take the said indictment, although the said Act was shewed 
to them, exemplified under the great seal, before the indictments were 
found ; resolved for law, by all the judges, that these indictments 

« 

(p) See ante, p. 142, note (u). 
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were void ; by reason of the said negative words : and this offence Case XLIX. 
being complained of in the Star-Chamber, every one of those justices 
of peace was fined 5/. Note the moderation of that age in setting 
fines in that court (/). The 25 H. 8, cap. 21, has negative words, 
that dispensations for benefices shall be granted by the Archbisliop 
of Canterbury, and not otherwise : yet the king's power is not 
excluded ; for, by those negative words, it is only intended to exclude 
all papal dispensations. 

Afilirmative words in a statute do not take away the common law. n-Co. 64 a. 
The justices of peace may hold their quarter-sessions where they think 
fit in the county, if they be not restrained as above, 33 H. 8, 50. 

CASE L. 

A., TENANT in tail, by the limitation of an use upon a recovery had 3 Mar. Dyer 
16 H. 7, the remainder to B. in fee of lands held of the king, with J 36. 
power to A. to limit an estate in tail to whom he will, afterwards in uses, age, ' 
the I E. 6, 4, A. conveys to C. in fee. This estate was of two averment, 
manors held of the king. f C^'^^*^ 

An Act of Parliament of 32 H. 8, had first ordained that C. should Markhats 
be seised in tail, the remainder over to F. of all lands and manors ^^' 
which he should purchase after the said Act, saving the rights of Dyer 133. 
strangers ; afterwards in the 5 E. 6, it was enacted by Parliament, l^°J?'.^?,v ., 
that C. was seised in fee of all lands and manors conveyed to him ; 205, pi. 5. 
and this Act gave to the king in fee, such of said lands as were held 
of him, saving the right of strangers : this Act repeals the Act of 32 
H. 8, as to the intaiL In this case, after the death of A. without 
issue, and the death of B. the heir of B. within age sues to the king 
by petition of right for these manors : he has no occasion in his 
petition to shew the said former Act ; for the king has no title by it ; 
and it is repealed by the Act of the 5 E. 6. A petition of right 
ought to contain all the king's titles. 

By all the Judges of England. 

Two, three or four years, or more after a fine levied or recovery gee 29 C. 2, 

suffered, as aforesaid, the uses may be declared of such fine and cap. 3. 

recovery ; but leases and other charges made in the mean time ^p^ j| ' 

shall stand ; and the fines and recoveries shall be to the said uses, 2 Roll, Abr. 

subject to the said leases and charges. Where a formedon ^^q^ 26 a. 

in the remainder is brought by the heir of him in the re- 9 Co. 10 a. 

mainder ; the parol shall not demur, without special plea pleaded, j^y*' '^• 

as the feoffment of the ancestor : it is otherwise in a formedon in the Dyer 335. 

6 Co. 4 a. 

(/) *' By 16 & 17 Car. I, c. 10. the proceedings." Note to the Second and 
Star Chamber and several other Courts Third Editions, 
were abolished because of their arbitrary 
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Case L. discender; for a formedon in the remainder does not suppose any 
discontinuance, and does not alledge esplees in the demandant br his 
ancestor (^). 
[ page 213. ] If land be conveyed to A. in tail, with power to him, in default 
of heir of his body, to limit the fee-tail to whom he pleases ; and 
in default of such issue and nomination and limitation to B. in fee : 
in this case upon a petition of right, or formedon brought, if A« 
dies without issue, it is sufficient for B. or his heir to mention that 
A. died without issue ; without making mention of the said power : 
but if he mentions the power, he ought to aver the death of A. 
without issue, and that A. made no nomination of, or limitation to 
any one. 

1 Co 47 a. ^^ ^^^ ^^ Parliament gives to the king the manor of Dale, saving 
6 Co. 5 a. all the titles of strangers : this saving is void ; for no body is a 

2 RoU. 502, stranger to this Act : but an Act which gives all the manors which 

1 E. 6, c. 14. A. had, saving the rights of strangers, is a good saving : for it is 

PS 3'^?; general, and is not expressly repugnant to the body of the Act 
o Co. ixo b. 

CASE LI. 

4 Mar. Br. Two witnesses are not necessary for the trial of any high or petit 

Cases 481. treason; for the statute 2 Mar. cap. 10, ordained all trials for any 

Sumf. 90, treason to be according to the order of the common law : the com- 

164- mon law never required witnesses, or accusers ; but left it upon the 

Trewn!*^ evidence to the jury, i E. 6, cap. 1 1, is in force for misprision of 

See 7 W. 3, treason, and there two witnesses are necessary. The said statute, 2 

Two witnesses ^^'j extends to the indictment and arraignment upon it; for the 

to overt act or indictment and arraignment make but one trial; and there is no 

acts of the ^^{^1 without an indictment. 

of treason. At this day 35 jurors may be challenged peremptorily for high and 

Treason, trial, petit treason. The trial in a foreign county is repealed by the said 
challenge. statute of 2 Mar., but the statute of 35 H. 8, for the trial of treasons 
II Co! 63a. committed beyond sea, is in force at this day: for they were not 
triable by the common law. 

CASE LII. 

4 Mar. Dyer A. IS in execution for debt in the Fleet, and though he is aneces- 

F^^N B 28 ^^'y ^^'^ ^^^ ^^ ^^» ^ being valiant and expert ; yet he cannot be 

275. 297. ' inlarged by the king's protection to go to Berwick for the defence of 

^l°'*^'i°oa *^ kingdom. By the Judges of both Benches, See Balden's Case, 

2 rS. Abr. Hobart, Boiton's Case, Coke, and the resolution of the Judges for 
322. the habeas corpus, i Car. i. Crokc, 14. 

A^T^r ^•^-. The i R. 2, cap, la, excuses the warden of the Fleet from escapes in 
Hob.%02! case of enlargement by the king's commandment or writ ; this writ 



3 Co. 44 a. 



{q) Sec Stat. 3 & 4 Will. 4, c. 27, s. 36. 
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is to be understood of an habeas corpus. The 25 E. 3, cap. 10, pro- Case Lir. 
videsythat if A. is indebted to the king, and also to B., the king may 
protect A. from the execution (but not from the suit) of B. until the 
king's debt be satisfied ; unless B. gives security to the king to pay 
him the debt of A. 

CASE LIII. [page 214. ] 

A JUDGE of the Common Pleas is made judge of the King's Bench, 4 Mar. Dyer 
his patent of judge of the Common Pleas is void. A bishop cannot ^^^^st 7? 
be a parson or vicar, neither in his own diocese, nor in another dio- Judges, pre- 
cese. In prastntia majoris potestatisy minor potestas cessat. The i^'V[^' 
power of justices in Eire ceases in a county where the King's Bench ^ Co. 118. 
sits; for, by intendment of law, the king sits there. Six judges, of '^^^' ^^'* 
which some to be of the justices of the Common Pleas, others of the ^ 
Barons of the Exchequer, of the degree of the Coif, may reverse 
judgments given in the King's Bench, in certain cases mentioned in 
the statute of 27 EL The judges of the King's Bench may reverse 
judgments given before any of themselves at the assises, or gaol- 
delivery, or oyer and terminer, or sessions of the peace ; or before 
any other judges : so of judgments given in Chancery : for the law 
supposes that the king himself sits in the King's Bench. The 
reason why such patent as of judge of the Common Pleas, shall be 
void, when the same person is made judge of the King's Bench, is, 
not because the King's Bench controuls the judgments of the Com- 
mon Pleas : but the true reason is, tliat by the common law, one and 
the same person is not presumed able to dispatch the business of 
those two eminent courts, which proceed according to the law ; and 
the judgments in the King's Bench are the king's judgments. The 
king ex plenitudine potestatis sua may ordain, that one and the same 
person may be judge both of the Common Pleas and King's Bench. 
The king may dispense with plurality of benefices ; and that a bishop 
may hold a parsonage in his diocese. The king ipay exempt A. that Hob. 46. 
he shall not pay any tithes : for the pope might have done so ; and 
the king has the power which the pope had : by the statute of 26 H. 
8, cap. I. 10 H. 7, 17. 

CASE LIV. 

The College of Eaton is incorporated by the name Propositi 6^ 4 Mar. 15a 

CoUegii Regalis, Collegii beata Maria de Eaton juxta Windsor; the ^^^l"^^^^: 

provost and college make a lease for a great number cf years to A. nosmer. 

omitting in the lease the words beata Maria^ and the repetition of the l^lo^d. 531, 

word college : this lease is void for the misnomer. 21 E. 4, 55. 

By all the Judges. i Ander. 23. 

An abbot binds himself in an obligation, naming himself J. S., 10 Co. 124 a. 
Clerk (whereas he is a dead person), and does not name himself ^'^°^' 537- 
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Case LIV. 

I Leon. 159. 
4 £. 4. 24. 

II H. 6, 32. 
I E. 4, 7. 
21 H. 6, 4. 
25 H. 8. 
Br. Cases 7. 

♦ Fr. Chevi- 
sance. 

f Falsarii. 



[ page 215. ] 

4 Mar. 
Dyer 155. 
Statutes, in- 
dictments, 
prerogative, 
office de court, 
count. 



12 Co. 133. 
4 Co. 12. 
2 Co. 46 b. 



4 Co. 14 a. 



abbot, this obligation is good. The prior of St. John's of Jerusalem 
omitted Jerusalem in a grant, yet the grant was good. How can 
farmers, who are laymen, and generally illiterate, know the names of 
foundation of corporations ? the lessors know them ; the ^rmers, 
under such leases, pay great fines, expend great sums in the tillage 
of the land, and in repairs. An attempt to avoid such a lease by the 
misnomer of the foundation, is a deceit and * fraud : their common 
seal is known ; the natural persons which compose the corporation at 
the time of the lease are known ; if they will misname themselves they 
are \ cheats and deceivers ; moreover, it seems to be for the honour 
of the law ; that they should not be suffered to avoid their own leases 
or grants, any more than natural persons. A grant made to a corpo- 
ration by any other than their true name, is void, for they know their 
own name. 

CASE LV. 

There was an indictment for slanderous words against Q. Mar}', 
{famina pientissimay as Cambden truly terms her. She used to say 
that nobody knows the Holy Scriptures to be Holy Scriptiu-es but by 
the authority of the Church). The indictment was contra formam 
diversorum statutorum^ and did not mention any particular statute ; 
neither had it the words, unde seditio oriri potuit inter regent &* mag- 
nates sive populum suum : this indictment was resolved good. By 
the Judges of both Benches. The person indicted was arraigned 
upon this indictment, and convicted ; he was fined, ransomed, and 
imprisoned according to Westm. i, cap. 33, until he should find his 
author. The words which he had spoken were uttered by another 
person ; and he pretended that he heard the other person utter them; 
and that he reported and published them. The words of the sta- 
tutes of the 2 R. 2, cap. 5, and 12 R. 2, cap. 11, which speak of 
slandering great men, are applicable to subjects ; not to the king. 

The judges ought ex officio to take notice of all statutes which con- 
cern the king : and therefore there is no occasion to mention any of 
them : it is otherwise in a count or information at the suit of the 
subject, s H. 7, 17. Prince's Case, 8 Co. i. 



4 Mar. 
Benl. 60, pL 
104. 
Cr. 396. 

1 Lev. 180. 
Dyer 1^1,264. 
Prohibition, 
accompt. 
Hob. 269. 

2 Ro. Abr. 
2S5. 



CASE LVI. 

A. DEVISES his land to be sold by his executors, and the money 
thence arising to be distributed among his daughters : the spiritual 
court has no jurisdiction of this matter ; for it arises from the disposal 
of a freehold ; and a prohibition lies to the spiritual court in this 
case, if they meddle with it. By the Judges of both Benches. 

It seems that account lies in this case at common law for the 
daughters against the executors: for the money for the land is 
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received by them to the use of the said daughters. Edmond's Case. Case LVI. 

Hobart 17. Jac 269. 14 El. Dyer 310. Co. Lit. 113. 15 H. Y^mT^ 

7, 12. 3 H. 6, 8. 2 H. 4, 10. 17 H. 7. Keyleway. If the exe- i Bulst. 153. 

cutors die before payment to the daughters ; there may be a suit for ^°P^- 59- 

this matter in the spiritual court For * account does not He against otiSwisc'by 

the executors or administrators of executors. 30 c. 2, cap. 

7, made per- 
petual 4 & 5 

CASE LVIL W. &M. 

A. HOLDS a manor by knight's service ; the statute of 32 H. 8, for 4 Mar. 

wills, enables a devise of two parts of the land so holden ; A. devises ^^\> ^^°' «^ 

the whole manor in fee to B., this devise is good for 2 parts. The Devise, autho- 

statute of 34 H. 8 for wills excepts this case, and leaves it to con- nty,andpoyar. 

struction of the law ; but the said statute in other cases expressly Hob! lo.^ 

provides that such devise shall be good for two parts. The 32 H. Alienation 

8 does not go to rents ; but the 34 H. 8 helps that ; a devise of rent ^j'c.^^arcS^p. 

out of a manor held by knight's service, charges two parts of it. 24, having 

The reason of the principal case is, because the power to devise f^^^'^^ ^^ 

tenures to 

given by the 32 H. 8, the Statute of Wills, is conjoined with an interest common soc- 

in the person who makes the devise ; and is not a bare power : as if ?6^» ^^ ^^"^^ 

the king licences his tenant \n capite to alien 20 acres, he may alien visabie with 

xo cares : but in case of a nude power, as a power of attorney to thesolemnities 

make livery of two acres, if the attorney makes livery of one : it is J^^^'^f J^^,^^ 

« « ^* "> cap. J. 

void. 12 Ass. pi. 24. 8 Co. 84. Sur Rich. PexaPs Case. Stamf. praer. 

3'- 

Br. Cases, 31. 

CASE LVIII. [page 216.] 

An alien indicted fcr treason shall not have medietatem lingua {r)^ 4 Mar. 

but he shall for any felony : the reason is ; there was no medietas ^^^ '44- 

lingua at common law ] it was introduced by statutes made in the ptrkins, Nur- 

reign of E. 3 both for felonies and contracts. The statute of i Mar. beck's Case, 

cap. 10 ordains all trials for treason to be according to the order ^g e 3' 1 fi 

of the common law ; which common law does not allow such mediety. 7 Co. i! 

If an alien enemy invades this kingdom, and is taken ; he shall not !^^^^"*^ ^^' 

be put to death, but shall be ransomed /wr^ ielli^ 13 E. 4, 9, agrees venire facias, ' 

with this book for this matter. If an alien, whose king is in amity with *>^'^*^^ ^''»* 

our king, joins with rebels ; he shall be put to death as a traitor, by D^i. 38. 

comissioners of oyer and terminer, or the judges of the King's ^^'- Trial, 4. 

Bench. Oftentimes adjudged. Medietas lingua ought to be prayed Dyer 2^i>. 

upon the awarding the venire facias ; otherwise it shall not be Kely. 38. 

allowed. 13 El. Dyer 304. Otherwise the sheriff has not power to p^t^23o^^** 
return such a panel ; neither has he knowledge that there is an alien 
in the case. 

(r) A term applied to a jury consisting one half of r'mizens or natives, and 
the other half of aliens. 
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Case LIX. 



CASE LIX. 

5 Mar. SEVERAL judges in their circuits look several verdicts ; and dying 

^E ^^\i ^^ ^^ vacation before the return of \}citposteaSy these verdicts shall be 

Ebor. ' received by the hands of the clerk of the assises ; and this is a better 

hE- 3- cap. I. way than to award a certiorari ior these verdicts to the executors of 

sises, verdicts ^^^ judges : for the clerk of assises was a sworn officer. Also the 

certificates, entry shall be in the common form, posiea ad quern diem venerunt 

officS*^vis- partes Of^ justitiarii ad assisas capiendas coram quibus^ &*c, hie 

coun». miserunt recordum suum : and against this entry of record, no aver- 

620°^ ^^ ment can be received, that the jndges were dead before the delivery of 

2 Iiist. 424. Xhtpostea ; for this would be contrary to the record. 
Post. 327, 332. By all the Judges of England. 

West 2, cap. 30. The justices of assise appoint the clerk of 
assises ; the sheriflf appoints the gaoler and county clerk ; the custos 
rotulorum appoints the clerk of the peace. These are removable at 
pleasure, and determine by the death of him who appoints them : yet 
posteas may be received by the hands of the clerk of assises, although 
his office is determined; for he was sworn to execute the said 
office. Cursltors are appointed by the chancellor ; the exigenters 
and philazers by the Chief Justice of the Common Pleas, and have 
their offices from him. 

A sheriff makes proclamation upon an exigent after he is discharged 
from his office : it is void. 30 H. 8. Dyer 49. 

CASE LX. 

5 Mar. The king sells certain goods to A. for 1700/., and an officer 

offf' ^^^1 h appointed to take care of the king's debts, is directed to take good 

leRoy.* security for this debt; he takes an obligation with sureties, and 

Prerogative. delivers it to his servant, to be filed with other of the king's debts ; by 

Siud.°l.^, practice between the servant and the obligors, the bond is imbczilled ; 

cap. 42. the obligors die : this servant of the chief officer is answerable to the 

The'Eari of ^^°S ^^^ this debt ; snd so is the chief officer, for he was obliged to 

Devon's Case, keep it safely : and the lands and goods of the obligors are also liable 

Dallis. Rep. ^^ ^j^^ j^^g ^^^ ^j^is debt 

2 Roll. Abr. 156. Dyer 238 b. Dr. and Stud. 134. 

[ page 217. ] CASE LXI. 

5 Mar. An office is found before an escheaitor by virtue of a writ, that A. 
I^er 164, 160, holds the manor of Dale of the king by knight's service ; without 
I H. 7, 3. mentioning a tenure in capite^ or of any honour or manor : By both 

6 H. 7, 15. Chief Justices, the Chief Baron and the other Judges; this is a 
^^am . praer. ^^j^^j.^ y^ capite ; and the king shall have his prerogative in this case. 

Tenure, office, if this tenant dies and holds lands by knight's service of any other 
traverse. 



Fifth Century. 225 

lord*: but stlch lord may traverse the said office ; because he sustains Case LXI. 

a loss by it : but a lord in socage shall not traverse it : for he suffers rTTT" 

. , 12 ^. 2, cap. 

no loss by it 24, destroys 

At this day, by the stat of 2 £. 6, cap. 8, a melius inquirendum the tenure, 

shall be awarded in this case : and by force of that stat if upon that Br. Cases 92. 

writ it be found that the tenure is of a common person, there is no ^^' ^^t- 77 b* 

occasion to traverse the first office. Dyer 292. 25 H. 6,' 5.' 

CASE LXII. 

Receiving or abetting of one that coined false money, although 12 El. 

knowing that he coined false money, is not treason ; it is only mis- ?]^' ^^^ 

prision of treason : for the words of the 25 E. 3, cap. 2, extend only Stamf. 9, 38. 

to the coiners : so of concealment of high treason : it is only mis- Treason, mis- 

r* rr-u -1. *. rlu- ..... "^ . pnsion,forfeit- 

pnsion of treason. The punishment of this mispnsion is impnson- ure, judgment. 

ment during life, the forfeiture of goods and chattels, and of lands ^ ^A^'J^'o 

for life. By the Judges and others. Uttering of false coin knowing ^ h. 6, 47. 

it to be false, is misprision of treason : if a man be indicted of it as H. P. C. 20. 

for treason, and pleads not guilty, and is found guilty; the judges 3 ^ ,7 

shall not give judgment for misprision of treason upon this trial : 8'& 9 W. 3, 

for he was not indicted of misprision of treason. Felony contains in ^P* ^* 

. .. 7 Annae, cap. 

it misprision of felony, where there is felony committed, if the felon 24, to punish 

cannot be indicted of felony ; as in the case in the 2 R. 3, of a crimes relating 
felony committed in two counties, where they could not join ; in this e om j.j 
case the indictment may be for misprision of felony. 

CASE LXII. 

A. SEISED of diverse manors in fee, before the stat of 27 H. 8, of i £1. 

uses, makes a feoffinent in fee of those manors to B. to the use of his ^y^ '^» 324» 

last will j and afterwards by indenture declares that his intent was u'h. 4, 52. 

that B. should pay his debts, and afterwards conveys those manors to ^5 H- 7, 11. 

A. and his wife in tail, the remainder to A. in fee ; A. dies before the ^ '^ 

statute of uses, 27 H. 8. Resolved by all the Judges of England, 19 H. 8, 11. 

that no use rested in A. and his wife, until an estate tail be made to |^ ^'J^ 

them ; and that this indenture does not amount to a declaration of Hob. 349. 

the last will of A. (which can only take effect by his death) for the ^^^ ?} ^^^ 

gift in tail to him and his wife, is to take effect in his lifetime; which 2 Leon. 159. 

cannot be, if it be taken for a will : and also the wife is a stranger to ^^^ S^S-^ 

, , - 4 Leon. 166, 

the land 210. 

Upon a fine or feoffment or recovery ; to guide the uses of them. Dyer 324, 325. 
the owner of the land declares, that the conusee, feoffee or recoveree 
shall make an estate of the land to D. for his life ; at this day, and 
before the statute of uses, an use vests in D. accordingly. If the owner 

(j) Compare now sUt. 24 & 25 Vict, c 99. 
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Case LXII. of the land limits the use to himself for life ; the use of the fee vests in 

him : for there is no consideration to vest the use in any other person. 

But at this day, if a feoffment be made upon condition to give the 

land in tail to * F. or to infeofT the feoffor : the use is not changed : 

the use vests in the feoffee until the gift or feoffment is made. But 

The Book if a fine, feoffment or recovery be originally to the use of a will, and 

Se fe<^w *^* afterwards the owner of the land declares by indenture that a stranger 

stands seized shall have the land, without a consideration \ or that any of his blood 

m the mean- gj^^j ^izs^ it : this indenture amounts to a will and is revocable : but 

time to the ;ise .^ . . ,, \ , , . , /■ •« 

r pace 218 1 ^ ongmally there was not any declaration to the use of a will, nor 

of him that ^"^ discourse concerning it ; but the use was limited to some 

maketh the Stranger : although this be without any consideration, it cannot be 

oOTiveyance, revoked : for a gift vested and executed, cannot be avoided. 

\S^Cm and so is 

the law clearly. Where an use was raised before the Statute of Uses, if the owner 
Br. Cases 316. declared that his feoffees should make an estate to A. in tail ; this 
^y- 323. changed the use to A. 15 H. 7, 1 1, for this is a grant of the use in 

tail : but in the principal case, there is only an intent ; and perhaps 
his debts are so great, that no estate shall ever be made ; for it is 
limited after the payment of his debts : and in the principal case, 
although the use originally be to the use of the will of A., and so 
the fee of the use is in A. yet the said indenture, before the statute of 
uses, declaring, that the feoffee shall convey it to him and his wife in 
tail ; he thereby declares the intent of the use aforesaid to be, that 
the feoffee shall have the use in fee to the intent aforesaid. 



CASE LXIIL 

I El. The king grants the forest of Waybridge and Sapely in the county 

Patent's^ of Huntingdon to A. for 60 years ; A. covenants with the kmg to 

forest. ' maintain too deer there during the said term, and at the end thereof 

Pdm. 88. ^Q leave the forest so stocked to the king ; the king grants the fee of 
the forest to B. B. during the term, cannot kill nor give a warrant 
for any deer there. By all the Judges of England. 

For the forest was granted for 60 years ; and the game passed by 
the grant of the forest ; and the said covenant does not controul the 
grant : and if B. might have such liberty, he might disable A. from 
performing his said covenant. Speed in his description of this 
county of Huntingdon has a good discourse of the forest of this 
county: antiently it was all a forest, and called Hunter's Down. 
The honour of Pickering has a forest appendant to it: a patent 
granted by the king of the honour cum ptrtinentiis passes the forest ; 
26 Ass. pi. 60. and the grant of the forest passes the game. 
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CASE LXIV. 



A SUPERSEDEAS does not lie upon a diem clausit extremutn ; for it i £i. 
is the right of the subject to have livery upon it ; which the king can ^^ '7o- 
neither delay nor deny. A diem clausit extremum ought to be sued Supersedeas^ 
within the year ; a mandamus after the year. An office found by I^^"^ clausit 
jurors, and put into paper not indented and ingrossed, is of no effect, prerogative, 
by the statute of 3 H. 8, and 36 £. 3. An escheator may and ought 3 H. 8, c. 2. 
to proceed and disobey such supersedeas. Where in a writ of superse- L g ^ '^ j- 
dias directed to the escheator, it is commanded quod supersedat^ where 
it should be supersedeat ; it is not amendable : for erronice emanavit. 
By all the Judges of England. The king may deny a special liver}' ; 
for it contains a pardon for the missuing it^ and for other defects. 

CASE LXV. 

A PARSON sues in the Spiritual Court for tithes of wheat and rye 2 £1. 
growing in 60 acres of land; the defendant suggests for a prohibition, p^l^uY^' 
that the said 60 acres were barren ; and that by his industry they consultation, 
became fruitful ; and that 7 years are not yet expired, according to prerogative, 
the statute of 2 E. 6, for tithes of barren land ; issue was joined upon Noy 13. ' 
the barrenness, upon a prohibition granted upon this suggestion; and I^er 349, pi. 
the jury finds, that 30 acres of the said lands were barren ; but that ' ' 
30 acres of them had yielded tithes of wool and lambs to the parson. 
The parson shall not have a consultation for them ; for he has not 
sued for them in the Spiritual Court. By the Judges of both [ page ai9. ] 
Benches. A consultation is in the nature of a procedendo ; where 
there is no suit there can be no procedendo. 

Although in a suit between two subjects, it appears that a third 
person has a right to a thing ; or that the plaintiff has a right to a 
thing for which he did not sue ; this is of no effect ; for it is super- 
fluous, and not in the cause. But where a right appears for the king Hob. 163, 127. 
in a suit, although he be not party to the suit, he shall recover the ' ^f- 59^. 
thing. II H. 4, 71. 16 H. 7, 12. 12 H. 7, 12. F. N. B. 38. * ^'* *^^- 

• 

CASE LXVI. 

Cestuy que use of land held in capite of the king, and of other 2 EL 

lands held of others by knight's service or in socage, dies, his heir ^^r 174. 

within age ; the king shall have his prerogative in all the lands by fo^tu™^ 

construction of the statute of 4 H. 7 for the ward of cestuy que use ; gard. 

for it is ordained, that in this case the king shall have the wardship, ^^' *^* ^*P* 

as if the tenant had died seised in his demesne. By all the Judges Rast. Waid, 

of England If the tenant had died seised, without doubt the king ^^' 
should have had his prerogative. 

Q a 
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' Case LXVI. At this day, uses being abolished and ordained to be united to the 

y^ , , . possessions ; if land be conveyed to one and his heirs, to the uae of 

taken away by him and his heirs, in trust for the feoffor and his heirs ; the king in this 

12 C. 2, cap. case shall not, upon the death of such feoffor, have the wardship ; 

^^ neither shall he have the forfeiture of such land for treason or felony ; 

if the feoffee dies, his heir within age shall be in ward ; if the feoffee 

be attainted of treason or felony, the land and the trust are lost In 

case of a chattel so conveyed in trust for A. A. commits treason or 

felony ; this trust is lost. The Earl of Somerset took a lease for 

years of sweet wines, from the king, in the name of Sir John 

Dacombe ; the earl was attainted of felony ; this lease was forfeited* 

Hob. Rep. 214. An use was not forfeitable at common law; but 

it was grantable. A trust at this day (except of chattels), is neither 

Co. Lit. 76 b. forfeitable nor grantable by law. Upon the statute of 4 H. 7 before 

27 H. 8, the king might have two wards for the same land, at the 

same time, viz. if the heir of cestuy que use was within age, and the 

heir of the tenant within age j one of these by the statute, the other 

by the common law. 



2 Cr. 512. 



12 Co. I, 2. 



2£li£. 

Dyer 176. 
9H. 6. 
Fitz. Chal- 
lenge, 27. 
38 E. 3, 24. 
Dyer 195 a. 

Challenge, 
leet, custom. 
2 Keb. 223. 
Yel. 194. 



CASE LXVII. 

If the juror resides within a leet of either the plaintiff or defendant, 
it is a principal challenge, although there be no tenure between them ; 
and although the leet by custom is held there only once a year ; for 
the juror is within the distress of such lord of a leet. 

By the Judges of both Benches. 

A stranger may be sworn in a leet, passing through the precinct of 
the leet ; a distress taken for not doing suit to the leet, may be sold ; 
it may be taken in any ground within the leet, of the cattle of him 
who makes default. Every one within a leet of 1 2 years of age, ought to 
be sworn to the king ; for the reason above given it was never doubted, 
that a challenge of a juror who held of the plaintiff or defendant 
was a principal challenge. 7 H. 6, 12. 3 H. 7, 4. 12 H. 7, 15. 



CASE LXVIII. 



2 Eliz. 
Dyer 179. 
Bail. 

Stamf. 71. 
2 Inst. 188. 
Plow. 67. 



A MAN convicted of felony is not bailable ; for bail is allowed 
when it is indifferent or doubtful, whether the person accused be guilty 
or not ; but as to him who is convicted, XMo juries have passed upon 
him, and it is evident that he is guilty. By all the Judges of England. 

A. is indicted of felony ; he is bailable. The King's Bench may 
[ page 220. ] bail one indicted of murder. At common law, he who was taken for 
death of a man, by the king's commandment, or the commandment 
of his judges \ or for doing mischief in a forest, was not bailable : at 
this day by several statutes, some persons are bailable which were 
not so ^t common law. Bail for felony ought to be taken by two 



West. I, cap 

15. 

Stamf. 74. 
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justices of the peace, of which one to be of the quorum, by stat 2 CaseLXViii. 
Mar. cap. 13. " 

CASE LXIX. 

The king licenses A. to go beyond ^ea, and to stay there for a i EI. 
certain time ; provided that if he conspires or converses with fugi- Pjiar ^'^ 
tives, or the king's enemies ; that then his license shall be void ; Dyer 128, 376. 
after the time of this license, the king commands him upon his alle- ^ r°' '^k 
giance, by a privy seal, to return; A.'s servants hinder the king's Moor 11 1,779. 
messenger to deliver this message to A., the messenger makes an 2Ro.Rep.101. 
affidavit of this in Chancery, which is transmitted by mittimus to the 
Exchequer ; A. will not return ; his license is revocable during the 
time allowed ; for it concerns his loyalty, and does not give him an 
interest His conversing with fugitives does not make it void ab 
initio^ but only from the time of such his conversing ; the affidavit is 
not traversable. The lands and goods of A. were seised for this con- 
tempt. By all the Judges of England. Lord Lane 47. 

This A. went beyond sea to avoid conformity with the religion See 5 G. i, 
established in Q. Mary's time, and abode with the Palsgrave of the cap. 27, against 
Rhine in Germany, who was a notorious Calvinist, and entertained cising trades * 
fugitives, who were the queen's enemies, and had embraced his sect ; abroad, 
and this was the cause of the message. The affidavit is not travers- 
able ; for A.'8 being in Germany in the dominion of the Palsgrave, 
and the messenger's being hindered there to deliver the mandate to 
A. cannot be tried by a jury \ because the whole matter was trans* 
acted out of the kingdom. 

Quod remedio dcstittdtur^ ipsa re vaUt^ si culpa absit, 

CASE LXX. 

A. SEISED in fee of land in Burrough-English makes a feoffment to 2 El. 

the use of himself and the heirs males of his body, according to the ^^^^1?' 

course of the common law ; these words, according to the course of ?J h! 8, 6.' 

the common law, are void ; for customs which go with the land, as 26 H. 8, 5. 

this is, and gavelkind, and such-like customs which fix and order the J e i^if* 

discents of inheritances, can be altered only by parliament By Catlin, 21 E. 4, 24. 

Dyer, Sanders, Whiddam, Browne, Bendlowes. They were then of b"^o™ h- 

Serjeants-Inn in Fleet-Street English, 

gavelkind. Noy 106. i Co. 103. Davis 31 a, 36 b. 

CASE LXXL „,. ^ 

2 Eliz. 182. 

The sheriff arrayed the panel upon a venire facias, and sent it to Challenge, 

t '..t. .^t_ V ^t_ i_ . Viscount, pre- 

term by a messenger with other wnts; the messenger, by compact cedents. 

between him and the plaintiff, altered the names of some of the jurors ; l^yer i77 a* 

three terms after this the sheriff discovered this practice. Resolved, brieff 57!™ ^* 

that the sheriff in the same term might disavow the return which was Dall. Rep. 45. 
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[ page 221. ] 

2 El. 

Dyer 183. 
Robl)ery, 
clergy, indict- 
ment, Parlia- 
ment. 

II Co. 37 a, 
58 a. 
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made of the panel ; but not afterwards at another term ; and this 
panel being so made, the array could not be challenged in this case ; 
for the challenge to the array is, Quod tempore panneili facti^ the 
sheriff was partial ; but it was not so in this case. Antient forms are 
not to be changed. The polls may be challenged in this case. 

By the Judges of both Benches. 
Fiat quod prius fieri consuevit. 

CASE LXXIL 

At common law, an accessary before the fact in robbery, should 
have his clergy ; but it is taken away from him by the 4 Mar. cap. 4. 
This statute takes away clergy from such accessaries before the rob- 
bery, as maliciously advise the robbery j these words were omitted in 
the indictment of such an accessary ; therefore he had his clergy. 
By the Judges of both Benches. 23 H. 8, cap. i, took away clergy 
from the principal robber. 

The statute of 39 EL cap. 15, ordains, that the accessary before 
the robbery in the day-time of a dwelling- house, where $5. or more is 
stolen, shall not have his clergy; in the indictment of such accessary, 
the words of malitious advisement are omitted ; yet the indictment 
is good ; for the statute has not these words. The common law 
gave clergy to robbers and their accessaries before the fact; and 
therefore the statute which takes it away ought to be construed 
strictly. Quae derogant communi legi^ stride interpretantur. 



2 El. 

D^rer 186. 
Fmes, pro- 
clamations, 
equity. 
2 Inst. 519. 
Plow. 371. 



CASE LXXIII. 

The statute of the 4 H. 7, for fines, requires sixteen proclamations; 
four to be made every term next following after the fine engrossed (/); 
term is sometimes adjourned after such fine levied, so that no pro- 
clamations can be made : the statute of i Mar. c i, provides, that 
notwithstanding that no proclamation was made at such term, yet 
the proclamations being made at the following term, the fines shall 
be valid. These words, term adjourned, extend to part of a term 
adjourned, where such adjournment prevents the four proclamations 
from being made ; as if tiiere be only two or three days of the term 
left not adjourned ; so that it is not possible that four proclamations 
should be made at four several days in the same term, in such case 
such fines are valid where the proclamations are made at the next 
term ; by the equity of the said statute i Mar. for the mischief is the 
same. 

At this day by 31 El. cap. 4, four proclamations serve where six- 
teen were required before this statute. 



(/) See oHit^ p. 196, note (A). 
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CASE LXXIV. LXXIV. 



Am indictment of forcible entry is found before justices of peace 2 £1. 
at their quarter-sessions, or special sessions \ they grant a writ of ^^- 32. 
restitution : this writ of restitution ought to be made under the teste ^yer ^87. 
of one of the justices of peace before whom it was granted : where Forcible en- 
such writ of restitution is made, no other justices can award a super- pJice^r^^tu- 
sedeas to such writ of restitution, except those who granted it ; and tion, super- 
the Judges of the King's Bench; for the law presumes, that the king D*^^/',22b 
himself sits there. There may be an indictment of forcible entry 9 Co. 118. 
upon the statute of 8 H, 6, cap. 9, before one justice of peace; and ^*^ Rep. 32. 
restitution may be made by one justice, by force of the said statute. 7 e.°4, 18. 

By all the Judges of England. 4 H. 7, 18. 

CASE LXXV. 

A. MAKES an obligation to B. to the use of C. A. seals it ; A. 6. 2 £1. 

and C being at the time of sealing it, at one place ; A. puts the ^SJ '|^- 

obligation into the hands of C. and says, this will serve : this is a Br. Cases 288. 

good delivery ; and though C. afterwards marries A. yet tlie ebliga- ^ ^- 4» 2. 

tion remains, and is neither extinguished nor suspended. &^fem^' ^^ 

Adjudged and affirmed in error. faits. 

2 Roll. Abr. 
This case proves, that where an obligation is made to the use of r p^^^ 222. ] 

another, without saying in the obligation, that it is to his use ; his 24. 

release shall be of no force ; for in the principal case, the marriage i Inst. 49 b. 

does not extinguish it : but if the obligation had named cestuy que use, P q^" ^ ^ 

it had been otherwise. After the sealing of a deed, the delivery of it , Le^ 235. 

as his deed, to his stranger, is good ; without saying any words that it 3 Lev. 140. 

is to the use of the obligee : The words, this will serve, are tantamount ^gU"^"*^^" 

to a delivery to the use of the obligee. If a blind man has under- Co. Lit. 36 a. 

standing, he may deliver a deed sealed by him. 9 Co. 137 a. 

CASE LXXVI. 

Regularly, where the king grants two patents of the same thing 3 £1. 

to several persons, the elder may sue a scire facias to repeal the ^J^ ^^' '33» 

younger ; but this is not necessary : the younger may have a scire 6 £. 4, 8. 

fadas against the elder ; or the right may be tried between them in Scire facias, 

an assise 3 or the Itmgjure regie may bring a scire facias to repeal the l!^aUve.^^^' 

second patent, if it be in deceit of the king. 2R0I. Ab. 191. 

By the Judges and King's Serjeants. cr" Car '198. 

Moor 449. 

CASE LXXVII. 

A. PURCHASES lands to him and his wife, and to his right heirs ; 3 £i. 
the lands were held of the king in capite; A. had not a licence : the l^x^' ^96. 

Alienation 



2i2 
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Case 
LXXVII. 

sans licence, 

pardon, grants, 

baron and 

feme. 

14 H. 6, 26. 

II H. 7, 4. 

Stamf. Praer. 

31. 

Plow. 334. 
Dyer 122. 
Br. Parliam. 
43. 

These fines for 
alienation are 
taken away 
along with 
Knight's Ser- 
vice, by 12 C. 
2, cap. 24. 



Dally 21, pi. I. 
3 El. 
Dyer 202. 
By all the 
judges. 
Stamf. 134. 
Clercy, biga- 
my, heresy, 
councils. 
5 Co. 50. 
Dyer 26. 

3 & 4 W. & 
M. c. 9, to 
extend clergy 
to women. 
Note.— There 
are great num- 
bers of sta- 
tutes to take 
away clergy in 
special cases 

[ page 223. ] 

3 El. 

Dyer 203. 
Indictment, 
information, 
nugation, re- 
cital, masse, 
addition. 
Hob. 97. 
Rol. continu. 
263. 

Hetley 119. 
Plow. 400 a. 



king by a coronation-pardon pardons A. omnes alienatiofus^ transgres- 
sitmes &* offensas pro qualibet olienaHone sibi facf : this pardon 
pardons this alienation ; for the word alienation properly goes to the 
fee ; and a coronation-pardon ought to have a favourable construc- 
tion. By all the Judges of England. 

Such pardon will not serve where the husband purchases to him 
and his wife for their lives. 16 E. 3. Fitz. Grant, 63. An husband 
and wife have a lease for their lives ; a grant of the reversion of the 
land which the husband holds, is a void grant. 11 H. 7, 4. An 
alienation without licence to A. tenant for life, remainder to B. in 
fee ; a pardon of alienation to A. will not serve B., but where the 
alienation is to two jointenants in fee ; a pardon of all alienations to 
one will serve the other. 14 H. 6, 26, for they make but one tenant. 
The trespass and wrong done to the king by the alienation is done 
by the feoffee; for he entered without the king's licence. 

CASE LXXVIII. 

A BIG AM us at common law should have his clergy; the statute 
oibigamis 4 E i, admitted the Council of Lyons, which takes cleigy 
from him. i E. 6, c 12, restored it; i Mar. c. 8, took it away ; 
I El. c. I, restored the common law, and repealed the i Mar. c. 8, 
in this point Antiently Clerici sacris ordinibus instituii^ when they 
were ordained priests, if they were not married, were restrained from 
marrying after their ordination, as appears by the canons of the 
apostles, and the third canon of the Council of Nice, held A. D. 300. 
The I El. c. I, ordains, that only the scriptures and four first general 
councils, to wit, of Nice, Ephesus, Constantinople, and Calcedon, 
shall determine all heresies. A bigamus is not only he who marries 
twice, but also he who marries a widow ; for she was not a viigin ; 
and a priest ought to marry a virgin as the law of Moses requires. 
He who commits a rape or burglary shall not have his clergy, by 
i8 EL c 6. 

CASE LXXIX. 

A Parliament was summoned to be held 23 January, i £1., at 
said day because of the queen's sickness it was adjourned until the 
25 January ; at this parliament a penalty was imposed for hearing of 
mass ; an indictment was found upon this statute, for this offence 
against A. before certain commissioners ; the statute was recited to 
be made at-a parliament held on the 23 January, whereas the first 
day of the parliament always is the day, when the king in person sits 
there, or commissioners which the king appoints, authorised under 

{u) And by the stat 7 & 8 Geo. 4, tirely abolished. See ofUe^ p. 11 1, 
c. 28, the prvviUgium cUricale was en- note {h)» 
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the great seal: resolved that this indictment was void. But an Case 
information in this case, having words that the offence was against a LXXI X. 
statute tU a parliament tenf apud West, anno primoregina nunc m this Cr. Jac. 139. 
case provided ; although the information had also words which * ^®^' ^^» 
referred to said indictment ; the information was held good, and the g Co. 28 a. 
words of reference surplusage. By all the Judges of England. ' ^r- 232, 233. 

Hob. 310. 

Doctor is not an addition, although he be doctor in divinity ; the 35 h. 6, 55. 
word, clerk, is a sufficient addition : mass cannot be celebrated without 
a priest 

CASE LXXX. 

Upon an adjournment of the term to Hertford, several prisoners 3 EL 
were committed to the castle there : this castle was part of the pri^,f^d 
Dutchy of Lancaster ; the queen had granted a patent to A. of the prisoner,Fleet, 
custody of this castle for his life : resolved by the judges, that the ^^'^J^^^\ 
warden of the Fleet shall have the custody there of the prisoners ' 

committed by the Chancery, Common Pleas and Exchequer : for he 
is the officer of those courts ; and although the patentee has the cus- 
tody of the castle and though it be the prison of the county, yet his 
interest ought to give place to the publick weal and common justice. 
Privatum commodum publico cedit ; and the prisoners may be parted 
in the rooms there. 

CASE LXXXI. 

A TRAITOR Stood mute upon his arraignment, and would not Dyer 205. 

plead; he had the ordinary judgment, and was not put to the 3 Co. 11 a. 

pain fort &* dure(v); for this by West, i, cap. 12, is ordained ?"°^°'L** 

only in cases of felony ; and does not extend to appeals or to trea- de ceo, Judg- 

son. By the two Chief Justices, the Chief Baron, and Whiddon ™S"*- 

_ . ' '' I Inst. 391 a. 

Justice. 4 Co. 124 b. 

CASE LXXXII. "Co. 3. 

A JUSTICE of gaol-delivery, after the sessions is adjourned, may 3 El. 

reprieve a prisoner, and allow him clergy under the gallows. Stam- pyer 205. 

ford 132. If a prisoner prays his clergy, and does not read ; and prccedent^^' 

by consent of the ordinary, an entry is made quod non legit ; this fines pur 

entry is void, and never was used : if this same prisoner afterwards is S?oSrnment, 

reprieved to another gaol-delivery, and then prays his clergy ; he commission, 

shall have it. The entry, as to clergy, is only used when he reads, S**™^* *32b. 

quod* legit ut clericus, A jailor who suffers felons to be instructed to * % 5 Anna, 

read, may be fined ; he ought to keep them strictly. b^Sot requisite 

By all the Judges of England! on the allow- 

Inttrest reipublica ne maleficia remaneant impunita. {w,) 

(v) Abolished by 12 Creo. 3, c 20, («/) And see tf/i/^, p. 232, note (m). 
and compare 7 & 8 Geo. 4, c. 28. 
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Case 
LXXXIT. 

[ page 224. ] 
Justices. 



3 El. 

Dyer 207. 
Assise, bsrre, 
pleading. 
By all the 
judges. 
Exposition of 
the word, com* 
monly let. 
I Inst. 228 b. 



Co. Lit. 229 b. 



Hob. 162. 



38 Ass. pi. 26. 
6 H. 7, 14. 
18 H. 4, 10. 
26 H. 6. 
Fit£. Barre,39. 



2 Sand. i8a 
Yel. 139. 



Justices of assise assigned for the county by force of the statute of 
West. 2, cap. 30y have no occasion to have a special patent for every 
assise : the general commission serves; and the justices of nisi prius 
have power to give judgment upon felons and traitors convicted before 
them, by the statute of 14 H. 6, cap. i. Antiently two of the judges 
of the courts of Westminster went the circuits and took assises, &c., and 
delivered gaols : and because frequently they could not give proper 
attendance in the country; power was given to the judges of nisi prius 
as aforesaid. F. N. B. 177, at this day the judges in their circuits 
have 5 commissions ; i of oyer and terminer ; 2 of the peace ; 3 of 
gaol-delivery ; 4 of assises ; 5 of nisi prius. 

CASE LXXXIII. 

An abbot had a great wood which used to be felled by parcels 
every season and sold, and had not been demised within 24 years 
before the 31 H. 8, the statute of the dissolution of monasteries, but 
was sold by the abbot's woodward, and by him accounted for at his 
audit with the abbot : the said statute provides that leases made within 
a year of said Act of any hereditaments, of an abbey, commonly 
demised, reserving the antient rent, shall be good for 21 years and no 
longer ; and if they were not commonly demised, they shall not be 
good at all : the said abbot within a year before the statute of 31 H. 
8 made a lease for 60 years of said wood, reserving the rent 
reserved before the said 21 years : there is in the said Act a proviso 
that every hereditament commonly kept in the hands of an abbot for 
hospitality, and demised within an year of said statute, should be void : 
resolved that the said wood so disposed of, shall be said to be in the 
hands of the abbot for hospitality, and not commonly demised. The 
issue in this case ought to be, whether commonly demised or not ; 
and not quodfuit in manibus dicti abbatis for hospitality. A termor 
cannot plead assisa non; nor a disseisor that he is not tenant; for 
this is the form of a bar, which bar no body can plead but the 
tenant of the freehold ; neither can a bailiff plead in bar. A lessee 
for years may plead, that no tenant of the freehold is named in the 
assise ; and if it be not so found, no wrong, no disseisin ; or may 
plead a lease for years, the reversion to the plaintiff in the assise, and 
that so he is in without wrong. 

In assise, a lease for life with a rent reserved, the reversion to the 
plaintiff, is pleaded by the tenant ; with a reliance on the rent 
reserved ; this is a good plea ; and not otherwise : so of a feoffment 
by the plaintiff with warranty ; it is not a plea, without relying 
upon the warranty ; for it amounts to the general issue, and is double. 
Rent and reversion make a warranty. A warranty to a lessee for 
years is no more than a covenant, and is not a warranty to vouch, 
Hobart 3, a8. Rudge's Case. 
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Case 
LXXXIV. 
CASE LXXXIV. 



The Dutchy of Lancaster for its possessions, is severed from the 4 El. 
Crown ; the king within age makes a lease of lands, parcel of the &^*V°^* 
said dutchy : resolved by all the judges, that this is a good lease, and patents, 
not avoidable by the king's nonage. A tenant of a manor, parcel nosme, Coun- 
of the said dutchy being sued in trespass for entering into certain djf LMiouter 
land, where he claims common appendant to the said manor, had aid Ayde Age, 
of the king before issue joined. The king's politick body and natural ""'****• 
body make one entire indivisible body. A gift to the king of any 
hereditament is a fee simple, as a gift to a mayor and commo- 
nalty, without mentioning successors. 

By all the Judges of England. 

Nomen ducts mergitur in nomine regis, 

A patent gained of the king, or of any corporate body, by duress, [ pag« 225. ] 
is voidable. 21 E. 4, 16. Keyleway in the case of Iters 151. 
Duress used to the king is high treason, and tends to the destruction 
of the whole kingdom. And this is the difference between patents 
obtained during the nonage of the king, and patents obtained from 
him by duress. 

CASE LXXXV. 

The statute of 28 H. 8, cap. 15, for the trial of piracy, directs a 4 El. 
commission to be made by the chancellor to certain persons for this p^^^*^' ^M^ 
purpose : although there be no chancellor, the keeper of the great patents, corn- 
seal may do it ; if there be neither chancellor nor keeper of the great "fissions, 
seal, the king may make such a commission. This statute concerns £1^^902. 
government ; it was made only for the ease of the king, and not to I^^^- M^- 
take from him the power of goverment, which God, nature, birthright ^*b.^°" ' 
and the conmion law have given him. The keeper of the great seal n Co. 59. 
is chancellor in effect, he has all the same power. ^1* 5 El- cap* 

By all the Judges of England. Pari. Ca. 185. 

So of the patent for alnage, notwithstanding the statute of 35 H. 6, Dy. 303. 
cap. Sf which ordains it to be granted by the treasurer. So of the ^^' ^^^ "^6. 
king's patent for plurality of benefices without the archbishop's dis- ^* ^^^' 
pensation, notwithstanding the statute of 25 H. 8, cap. 21. So for 
the appointment of sheriffs, notwithstanding the statute made at 
Lincoln the 9 E. 2. You may find it among the old statutes. 
These things concern the government of the publick ; and before 
these statutes the king might of himself do all the matters aforesaid ; * 
and so he may at this day. Hobart in the case of commenddm, 143. 
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Case 
LXXXVI. CASE LXXXVL 



4 EL A PATENT of the receivership of the Court of Augmentations, was 

Dyer 216. granted to A. with a fee for flie exercise of it during his life ; this 
patents^ dis- court was dissolved by Act of Parliament i Mar. cap. lo, the patent 

charge, offices, is now void. 

AVhere the office of stewardship of a manor, or a parkership, or the 

like is granted, and a fee for exercising it j the fee remains although 

the lord should discharge the said office, and alien the manor : but 

if the fee rises from the profits of the office only ; in this case the lord 

Co. Lit. 233 b. cannot determine the office : for this tends to destroy his own grant 

of a profitable thing, to another : but ex obliquo he may dispark the 
park, or alien the demesnes of the manor; and so destroy the steward- 
Hob. 41. ship. Cro. I, part, 59. The king by patent grants the custody of a 
^- 70. park to A. for life, and also grants a fee for the exercise of it, to be 
received by the hands of a bailiff of one of the king's manors : in this 
case if the king disparks the park, the fee remains : it is otherwise in 
the principal case ; for the patentee concurs in the Act of Parliament 
to destroy that court, and the office is incorporated with the court : 
it is not so in the case put in Croke ; the king alone does it by his 
• Substantive, patent, and the patent contains two distinct * independent grants ; 

1 Cr. 40. ^°® ^^ ^^ ^S^XiX. of the said custody, the other is the grant of the fee. 
Flo. 381, 457. 

CASE LXXXVII. 

4 £1. In waste the plaintiff has judgment by nihU dicit^ this confesses 

Dver204,2i4. ^^ waste, and a writ shall issue only to inquire of damages ; and in 

sition, Vis- this case the shenff has no occasion to go to the place wasted ; he 

count. ]^2iy iiold this inquest at another place as well as on the land. It is 

Fitz. Retorne necessary to take the inquisition upon the land, only where the 

[ page 226. ] plaintiff in waste recovers upon default at the grand distress upon the 

de Viscount, Statute of West 2 cap. 14. By all the Judges of England. 

a. EL 263, 18. Qm^ *^^* consenHre videtur. 

2^s!uid!^2c£* ^^ common law, upon a prohibition directed to the sheriff to 

4 Co. 65 b. restrain any one from doing waste, he had no occasion to go to the 

Co. Lit. 53 b, place : that is only required in the writ of waste given by the said 

II Co 81 b statute of West. 2, cap, 14, as aforesaid. There was no writ of waste 

2 Inst! 145. at common law; but only a prohibition against those who were tenants 

by act of law; as tenant in dower, or by the courtesy, or guardian : as 
for other tenants, the law left them to tiie provisions of the lessors. 

CASE LXXXVIII. 

. £j The statute of 32 H. 8, cap. 33, ordains that the entry of the dis- 

co. Lit 238a, seisee and his heirs shall be congeable (where the disseisin is 
256 a. 
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committed against him with foirce) if they claim or enter within 5 Case 

years after the disseisin : the preamble has the words of disseisin I^XXXVIII. 

with force ; and the purview helps such disseisins ; yet this statute is Dyer 219. 

expounded by equity to extend also to disseisins without force ; for ^ntry conge- 

the mischief is equal ; and the statute provides against the mischief parliament, 

which was at common law ; such was this disseisin last mentioned i I°st- 238 a, 

The disseisor dies seised within two days after the disseisin, without ^^^ j^^ 

entry or claim made ; now neither the disseisee nor bis heir can enter 11 Co. 33. 
upon the heir of the disseisor. 

JUDsx aquitatem semper spectare debet in omnibus. Note what 11 Co. 29. 

power the law gives the judges to expound statutes according to Poulter'sCa*©' 
the intentions of the makers. The law trusts them, being grave, 
wise, antient men, learned in the law, and sworn, with the exposition 
of statutes, although they vary from the letter. 

CASE LXXXIX. 

The treasurer of the king's household being seised in fee of land 5 £1. 

takes wife ; and afterwards makes a jointure of it to her ; and after- ^y" \^\q 

wards becomes indebted to the king, and dies : the wife's jointure is prerogative, ' 

not liable to this debt at common law : but by the statute of 13 El. ^^ ^ 

. Plowcl 121 a. 

cap. 4, in the cases of all the king's officers for receipt, as this ^ ^q, 12 b. 

treasurer was, all their lands are liable to the king's debts, from the 10 Co. 56 a. 
day on which they became such officers. PIq^* 'ZV 

At common law account lies against any tenant who has the land Dyer 207 b. 
of the king's debtor, if he has not bought it bond fide: at this day by f^^ ^'2^.' 
the Stat 33 H. 8, cap. 34, for debts due immediately to the king, or ' ' ' 
to his use by judgment, recognizance, obligation or other specialty ; 
for these four sorts, all the lands of the debtor may be extended which 
he had at the time when he became debtor; as upon a statute staple : 
the issue in tail, the land being in his hands, is also liable; but not ^ co. 21 b, 
the bond fide alienee of the issue : for the words of the statute do not 22 a. 
extend to this alienee. The common law did not help the king in 
these cases ; the statute helps the king in the said cases against the 
issue in tail, as long as the lands are in the hands of the issue in 
tail The said statute does not extend to debts which accrew to the 
king by any attainder, or by any other way; except those above- 
mentioned ; but for such debts the king is left at common law. If g Co. 171 ab. 
the king's debtor, officer, or accountant has leases for years or goods; 
these leases and goods are not liable, if the said debtor sold them 
bond fide : but if he sold them by covin, it is otherwise. If land 
be purchased with the king's money, it is liable to satisfy the king, 
A debt due to the king goes to his successor, 
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Case XC. 



[ page 227. ] CASE XC. 

5 Eliz. The king by patent or commission^ with a non obstante gives power 

Ymc^dedimus *^ ^* ^^^ ^' justices of assise in a circuit, to take the conuzance of 
potestatem^ all fines and recognizances cbnjuncHm 6h separatim ; A. is not a 
prerogative, judge of one of the benches at Westminster, nor one of the barons 
Br. Fines, 120, of the Exchequer ; A. takes the conuzance of a fine by the authority 
"4-p above-mentioned ; the caption is good by force of this patent, 

109. without any dedimus potestatem sued before or afterwards: this 

West's Symb. judgment was afiirmed in error. Without such special patent the 
m mes . 4 . ^hief justice of the Common Pleas only has the prerogative to take 

the conuzance of fines without any dedimus potestatem sued before 
the caption or afterwards. This case was resolved upon good con- 
sideration. These justices were the attorney general, and a Serjeant 
at law. The king cannot grant an office incident to the office of 
chief justice of the Common Pleas, although it be during a vacancy 
of the office of the chief justice. Dyer 176. 

A common person in the country cannot take the conusance of a 
fine without a dedimus potestatem sued out before the caption of the 
conusance. The judges of the benches at Westminster, and in their 
circuits, per consuetudinem regni^ may take such conusances without a 
dedimus potestatem sued before ; because of the great value which the 
law puts upon their knowledge and integrity: but in this case a 
dedimus potestatem ought to be sued after the conusance taken, 
bearing date before the conusance: the statute of 18 E. i, de modo 
levandi fines ordains the caption of fines before the judges of the 
Common Pleas ; the statute of Carlisle, 15 E. 2, ordains in case of 
sickness or impotency of the conusor, that one of the judges of one 
of the benches, with a Serjeant or a knight, shall have power to take 
such conusance : these are only affirmative statutes, and do not take 
away the king's prerogative to grant power by dedimus potestatem to 
other persons than those named in these statutes, to take acknowledg- 
ments of fines. And so it is used at this day. 

CASE xcr. 

5 Eliz. A BASTARD bom at Toumay in France, when H. 8. had subdued 

Dyer 224. jt^ between English Parents, is a natural subject of England ; and 
jen. ' continues so although Toumay be won back by the French : for he 

7 Co. 22 b, 26 was born in obedientia 6- ligeantia regis Angiia. By the two Chief 
2 V«t. 6?^' Justices and other Judges. 

The law is the same although the mother be French; or the 
father and mother French ; for the reason is alike : such also is the 
law, if an husband and wife who are aliens have issue bom in 
England, where the parents were bom in France. If a Frenchman 
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manies an English woman, and has issue born in France ; this issue Case xci. 
is not a natural subject of France; as appears by a book called • see above 
Treasure de Francois in the title De droit de Auhien^ i,e. de alienigenis. i, 2. 

It * seems reasonable that our law for the future should not shew 10 W. 3,^0.1. 

II & 12 w. 1 
more favour to the issue of aliens bom in England, than the issue of cap. 6. 

English parents receive abroad in France. See my Repertory, title 7Annae.cap.5. 
Alien and Denizen. Ja.'.'^p^t. 

4G.2, cap. 21. 

CASE XCII. 

Tenant in tail of land makes a feoffment of it to the use of him r eHz. 
and his heirs ; and afterwards devises it to A. in fee, and dies seised : ^er 221. 
in this case the heir of tenant in tail is not remitted ; for the devise piow.^'46? ^ 
prevents the discent Dyer 177. 

This case proves that the freehold is in the devisee before his ^e^^^^' 
entry ; as in the case of the king's patent of land in fee, or tail, or 
for life; or in case of the grant of the reversion of a freehold 
expectant upon an estate for years, life, or in tail, with attornment : 
for these are liveries in law. 

CASE XCIII. [ page 228. ] 

The statute of i Eliz. cap. i, ordains, that every bishop in his 6 Eliz. 
diocese shall tender the oath of supremacy to every one of the clergy iJJX^J ^3^. 
within his diocese ; and that the bishop shall certify to the King's tion, 'indict- 
Bench the refusal of any of them; and such refuser shall be there ??^"*- 
indicted upon such certificate : Dr. Bonner, late Bishop of London, 
was convened before the Bishop of Winchester to his house in 
Southwark in Surrey ; and the said bishop there tendered him the 
said oath, and he refused it ; and the bishop certified this refusal in 
Southwark aforesaid to the King's Bench; and named the said 
Bonner, Doctor Theologies df sacris ordinibus consiiiutus : this was 
resolved good, and tantamount as clericus or spiritual person : he 
was indicted in the King's Bench in Middlesex, although he had not 
committed any offence in Middlesex ; yet this was well : for the Act x Cr. 80. 
of Parliament altered the law in this case. If Bonner had traversed 8 Co. 121. 
the refusal ; the trial ought to be in Southwark in Surrey. If Bonner "^^ El. 397! 
had pleaded that he who tendered the said oath was not a bishop ; Dyer 31 a. 
that should be tried by the country in the King's Bench. This 
refusal was certified into the King's Bench by the hands of the 
bishop's chancellor, and allowed. 

CASE XCIV. 

There are penalties ordained by several penal Acts of Parliament, 6 Ca 19 b, 
to be recovered in any court of record ; this is only to be understood ?\?,'. 



340 

Case XCIV. 

Dyer 236. 
Courts, actions 
popular, 
liutt. 99. 
Cr. Car. 79, 
12 Co. 49. 
Moor 600. 
Attaint, in- 
formation. 

I Cr. 10, II. 

II Cq. 65 b, 
66 a. 



II Co. 65 b. 
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of the courts of record at Westminster, and not of the courts of 
inferior corporations. By all the Judges of England. 

The statute of 21 Jac. cap. 4, ordains many popular actions upon 
penal statutes to be sued at this day before justices of the peace in 
the country, and not elsewhere: this statute is expounded not to 
extend to penal statutes, where the offence consists only in non- 
feasance, as recusancy and the like. In an action upon a penal 
statute brought for the king and the informer, the attorney general 
alone replies and joins the issue ; and therefore some think that an 
attaint does not lie upon such an information, when a false verdict is 
found for the defendant ; for the informer did not join the issue : 
but the law seems to be otherwise ; for an attaint lies against the 
informer if a verdict passes for him : by the like reason, if a verdict 
passes against him, an attaint lies for the king against the juiy which 
passed against the king : where a false verdict passes for the king, 
upon petition made to the king, an attaint may be brought, which is 
only against the jury that gave the false verdict The issue joined 
by the king's attorney alone, is in law an issue joined by the 
king and the informer: for they are both plaintiffs. Dyer 364. 
20 H. 7. 5 & 6. 21 K 3, 26. Br. Cases 479. F. N. B. 108. 42 
E. 3, 26. 

CASE XCV. 

Assises are adjourned for difficulty to Westminster out of the 
country. The non-venue of the judges of assise at the day of 
adjournment, put the parol without a day, by the course of the 
common law: but now a reattachment against the parties defen- 
dants, and a resummons or habeas corpora against the jurors, bearing 
date the day of adjournment, and returnable at the next assises, 
shall be awarded. The i E. 6, cap. 7, helps the non-venue of the 
justices as to a discontinuance : an original at common law abates 
by the king's demise ; that statute helps the process, but not the 
original, where the king demises before the return of it. An appeal 
of death, and informations in certain cases where they are restrained 
to a certain time, do not abate. Where the discontinuance is by 
the default of the party plaintiff; the writ abates at common law, and 
is not aided by the said statute. By all the Judges of Assises. 

L page 229. ] Term may be adjourned on the essoin-day, or before, from West- 
minster to another place, as to St. Albans, &c., and if at the day of 
the essoin or before ; the first return shall be at St. Albans. If the 
adjournment be made at Westminster on the essoin-day, from West- 
minster to St Albans, the first return cannot be held at Westminster, 
but at St Albans, viz., the 20th of January, when the adjournment 
is on this day, being the essoin to Quindma Hillarii to St Albans ; 



6Eliz. 
Dyer 226. 
Assise, ad- 
journment, 
prerogatives. 
Moor 366. 
Cr. El. 389. 
4 & 5 W. & 
M. cap. 18. 
I Annse cap. 8. 
7 Co. 30 a b. 
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the writs of covenant for fines and recoveries, shall be passed at Case XCV. 

St Albans : the said Hillary-Term being adjourned the 20th of 

January, the essoin-day, these writs of covenant cannot be made 

returnable at any of the three returns at St Albans; for they 

must bear teste the second return of the said Hillary-Term at St. 

Albans : if so, because the writs are to bear teste where the term is Dyer 227. 

to be heldi and then there are not fifteen days between the day of 

the teste^ and either of the said other two returns ; such writs are not 

good. If after Crastino Martini an adjournment is made a Crastino 

Martini proxinC sequenf until Hillary-Term : this is ill : for this 

proxim* sequent is a year after the Hillary-Term intended. Perkins 

760. He who is obliged to appear at the first day of a term, if at 3 Cr. 389. 

the day of the essoin the term is adjourned, he ought to appear ^^^' *^7. 

where the adjournment is made. 

It seems that the statute of 23 Eliz. cap. 5, helps fines and 
recoveries where there are not fifteen days between the teste of the 
writs of covenant and return of them ; for this is only form. The Dyer 225. 
king may make and appoint sheriffs without an assembly of the Hob. 146,214. 
judges in the Exchequer Crastino Animar^^ notwithstanding the 
statute made at Lincoln, 9 £. 2, for this statute is only afiHrmative. 



CASE XCVI. 

The plaintiff in an attaint is nonsuit or barred; he shall be fined 6 Elis. 
and ransomed : ransom is redemption and is treble to a fine : if an ^' ^.32* 
attaint passes against the defendant, the defendant shall be fined and f^^t, fim? ^^' 
imprisoned. By all the Judges. ransom. 

43 Assise, pi. 

Where the defendant in the attaint is not party to the original 46. 
writ, in the cause in which the false verdict was given ; he shall only g oo * rg^^* 
be amerced : for a stranger to the writ, as the tertenant or feoffee of Beecher*s 
him for whom the false verdict was given, may be defendant in an ^**^- 
attaint ; and as to this there is no default in him ; for the false verdict 
was not given for him. 

CASE XCVIL 

By an ordinance for the government of the college of Windsor, 6 Eliz. 
(which consists of a dean, prebends, chaunters, &c) the dean may ^y^^^ 2?3* 
make a deputy, when he is disposed to absent himself, with power p(^a^"exposi- 
to the deputy in omnibus exercere offidum suum in personas &* tion de parols. 
collegium memorat ; this deputy in the dean's absence, cannot aoAM^pi. 33. 
make a lease for years of then: land, although the prebends join, 4 Co. 108 b. 
and although it be under the common seal of the college : for the J^^* ^ ^^ 
word coUege, as the word abbey, extends only to the site of the Dyer 64 a. 

R 
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Case C II. cQUggg^ Iju^ jjqj ^q ^^ possessions of the college : a rent granted 
out of an abbey goes only out of the site of it. 

By all the Judges. 

Collegium est societas plurium corp* simul habitanf^ and is con- 
stituted by the king only. 



[ page 230. ] 

6 Elk. 
Dyer 230. 
Treason, 
judgment. 
Stamf. 182. 
12 Ass. pi. 33. 
I R. 3, 4. 
Br. Treason, 

91. 
Pult. 224. 

Stamf. 182. 

3 Inst. 17. 



Yel. 124. 
6£Iiz. 
Dyer 229. 
Uses, estates, 
faits. 

I Inst. 81 b. 
Writing is 
made neces- 
sary by 29 C. 
2, cap. 3. 
Dally 62, pi. 
24. 

27 H. 8, c. 16. 
I Sid. 26, 82. 
Poph. 48, 50. 
Dy. 296, pi. 22 



CASE XCVIIL 

The judgment for high treason is ; that the traytor shall be drawn 
to the gallows and hanged, and afterwards drawn down from the 
gallows while he is yet alive, his entrails to be drawn from him, and 
his privy members to be cut off in his sight and burned, and his head 
to be cut off, and his body to be divided into four quarters, to be 
hanged in places at the will of the king. Women traitresses are to 
be burnt {x). By all the Judges of England. 

CASE XCIX. 

Lands in cities, towns, and boroughs may pass by baigain and 
sale by parol without enrollment, according to their custom, as at 
London. There is a saving for them in the Statute of InroUments. 
27 H. 8, cap. 10. By all the Judges of England. 

Dyer 143. An use was only a trust and confidence : it might be 
granted or devised by parol 

A bargain and sale at common law in any place might be by 
parol ; for an use only passed : but at this day there must be a deed 
to raise an use, whatever the consideration be. The consideration 
of blood will not raise an use without deed, neither will it create a 
debt. 



3 Cr. 345. 2 Keb. 667. 



7Eliz. 

Dyer 240. 

Forrest, 

Chace. 

3 Inst. 204. 

I Inst. 115. 



CASE C 



A. HAS land in a forest, he cannot build an house there without 
the licence of the king, or of the justice in Eire : if heroes, it is a 
purpresture to the forest (j) ; and is finable, and the house may be 
demolished : but the justice in Eire may suffer it to stand, and may 
impose a rent upon it By the Judges of both Benches. 



(jr) By Stat. 30 Geo. 3, c. 48, passed 
in 1790, hanging was substituted for 
burning in the case of women convicted 
of treason. And by sUt. 54 Gca 3, 
c. 146, passed in 1814, men convicted 
of treason were to be drawn to the 
place of execution and banged till dead, 
and then beheaded and quartered. And 



now, by stat 33 & 34 Vict. c. 23, s. 31, 
the punishment of treason is reduced to 
hanging. 

(y) The act of a private individoal 
in enclosing or building up<» part of a 
common or public domain, and thus 
taking it away from the public. 
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The owner of a freehold in a wood in a forest may cut down any Case C. 
wood there without the licence or view of the forester, without a 
prescription : so he may also in a chase, if in the forest and chase he 
leaves sufficient vert for the game. 2 E. 2. Fitz. 9, the time of E. 
I. Fitz. Trespass, 139. Ca 4, Inst, title Forest Manwood in his 
book of Forest Laws. Croke, 5 Jac 155. 
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Case I. 



CASE I. 



r^r Upon a capias ad satisfaciendum directed to the sheriff to take A. 

Dyer 241. he returns that a rescous was made against his baili£f itinerant : this 
\ c' ^"^8 ^^ ^ * ^^' ^^^ rescous is done against himself. It had been other- 
Ketorne, res- wise, if it were done to the bailiff of a franchise, who has the return 
cous, escape, of writs and executions ; for he is not his bailiff. An escape made 
bailiff, 2'RoI. ^ upon a capias ad satisfaciendum by means of a rescous made against 
Abr. 456. the sheriff by subjects, rebels, or others, does not excuse the sheriff, 
To^ 201.' ^^ ^^^ leaves him chargeable with the debt for the escape : for the 
Cr. Jac. 419. power of resisting the king's officer, is in dedecus imperii^ and is a bad 
78q°^ ^^^P' return, and does not excuse him from the debt : it is a good return 

3 Buist. 199. against the rescussors : although it does not dischaige the debt for 

4 Co. 84. ^Q escapa Upon a capias ad respondendum it is otherwise ; there 

such rescous does not make the sheriff liable to the debt : for nondum 
liquet whether the debt be due or not. If a rescous be made by the 
king's enemies upon a capias ad satisfaciendum ; the sheriff is not 
chargeable for the escape : for there is no remedy against them ; but 
there is a remedy against rebels and subjects. 

By the Judges of both Benches. 

If the sheriff takes the defendant upon the capic^ ad respondendum^ 

and suffers him to go at large ; and he does not appear at the day of 

• Sec 4 Anna, ^^ return of the writ, * and the sheriff did not take a sufficient 

cap. 16, for obligation for his appearance : the plaintiff shall recover his debt 

S!"^ bail- ^g^i^gj ^^^ gj^^riff in an action upon the case. 

I Vent. 7. 

CASE II. 

7 Eliz. A PLURiEs replevin issued out of chancery returnable in the Com. 

Dyer 245. ^^^^ Pleas ; it was directed to the sheriffs of London to replevin to 

plevin, jour. A. his goods there, which were taken by B., and to answer for their 

9 Co. 27. contempt : the sheriffs return the custom of London, confirmed by 

Cr "eI. 353. Parliament, that upon the taking and detaining of goods in London, 

Finch 116. upon a plaint entered in the Sheriff's Court they are replevisable ; 

I Rol. Abr. 
581. 
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and not by the king's writ ; and that they are sworn to observe the Case II. 
customs of the city. Non allocatur. They do not answer to their 
contempts. By the Judges of both Benches. 

If this return had been made to the original replevin, it ought to 
have been allowed. A recovery in the Common Pleas of land in 
London, is void, 2 K 4, 19 ; 9 H. 7, 13. Upon a pluries replegiare 
the defendant has no day in court : upon Kpone^ where a replegiare ' 
is by writ^ or the plaint is removed by recordare^ day is given to the 
parties; but upon z. pluries replegiare no day is given to the parties, [ page 232. ] 
but to the sheriff to answer his contempt 2 H. 7, 6. 

CASE III. 

9 Eliz. 

A BODY corporate made a lease for years to A., A. rased it in a Dyer 261. 
place not materiel ; this rasure avoids the deed : it had been other- pj ^°g ^^^^ 
wise if a stranger had rased it in a place not material ; but if a 44 E. 3,41.' 
stranger rases it in a material place, the deed is made void. J^^l?» '^"'^' 

«iitxj /.T-.,, Godb. 166. 

By all the Judges of England. Bridg. 102. 

I Leon. 199. 
Cro. Car. 399. 
CASE IV. 1R0l.Rep.40. 

A. PURCHASES a manor of B., before the said sale made by B. to 9 Eliz. 
A., B. had purchased some tenancies of the said manor, being within y^^r.^f^' j 
the said manor, and held of it ; this manor descends from A. to his partition, 
two daughters : the said purchases of the tenancies belong to B., for ^^<r'^- 
they were not parcel of the manor at the time of the sale. Upon a . c^o. 70. 
partitione facienda of the said manor, although A. had afterwards 8 Co. 41. 
purchased them in fee \ yet the said tenancies so purchased are not ^^°^^- ^• 
to be divided, where the writ is of the manor only. If it be difficult 
for the jurors to find what tenancies the lord has purchased within x Vent. 401. 
the manor; they ought sequi verisimilia &* probabilia ; and not to ^^1^ ^^7- 
find the matter specially upon circumstances, and leave it to the 10 Co. 56 b, 
court : for it is a matter of &ct, and the jury ought to give a positive 57 &• 
verdict. By all the Judges of England. 

The same law upon an elegit, Dyer 295, where fraud, covin, or 
other doubtful matter of fact occurs to the jurors ; they ought not 
to make a special verdict of it, but give a positive and categorical 
verdict 

CASE V. 

Justices of peace are commanded by the statute of 5 Eliz., at 9 Eliz. 
their assembly at the Quarter-Sessions, to settle the wages of servants p^^.' ^^5- 
and labourersi and certify them yearly into chancery under the Peace, wages 
penalty of 10/. The justices of peace accordingly settle the said de serrants, 
wages, and certify them into chancery; and the next year they ^^g^^de 



246 



Sixth Century. 



Case V. continue the same wages as the last year before: yet they ought 

parols,r^ ^^ certify it ; for the word yearly requires every year ; and the king 

tiarari, will be ascertained how his people are governed. 

5 EL cap. 5. By jji ^^ Judges of England. 

Omnium domos regis vigilia defendit^ omnium ctia HHus negotium^ 
Yel. 46. omnium vacaiionem illius occupatio. Whence it is, that upon every 

3 Cr. 185,480, certiorari to remove a record out of an inferior court, the style of 
I Cr.^46.^** ^^^^' court, and their power to hold this plea, and before whom, 

ought to be shewn upon their certificate : that the king may know 

how his subjects are treated, 22 £. 4, 12. 



C page 233. ] 

8 Eliz. 
Dyer 25?. 
2 Keb. ft. 
Devise, mis- 
nosmer, cor- 
poration, 
patents, chari- 
table uses. 
Parliament, 
repeal. 
I Inst. 99. 
Hob. 123,136. 

I Roll Abr. 

556. 

II Co. 71a. 



3 Keb. 553, 
554, 543- 



Pasch. 7,Jac. 

in the King*s 

Bench. 

Ejectione 

firma, 

21 E. 4, 55. 



• Fr. chevis- 
ance. 



CASE VI. 

By a statute made i & 2 Phil. & Mar. a devise to any spiritual 
corporation of any lands or tenements, for the advancement of piety, 
shall be good and valid. After the said statute, in the time of 
Queen Mary, A. devised land to the master, fellows and scholars of 
Trinity-College in Cambridge, and their successors, to maintain a 
grammar school ; whereas the said corporation is founded by the 
name of masters, fellows, and scholars of the Blessed and Undivided 
Trinity in the University of Cambridge : notwithstanding the said 
misnomer ; and that there are several in the said college, who profess 
other sciences besides divinity; yet in reverence of religion, a 
favourable construction is to be made of this devise ; and because 
some there profess divinity, this college shall be taken for a spiritual 
corporation. This statute was repealed the i Eliz. cap. i. The 
devise made after the statute 1 Mar. and before the statute i Eliz. 
was in the 8 Eliz. adjudged a good devise. By all the Judges of 
England. Where one statute is repealed by another, the acts done 
in the meantime are valid : but not if a statute be declared null 
4 H. 7. 10 H. 7, 22. 

Summa Ratio est qua pro religione facit, A rent is granted out of 
certain land, cuidam capellano &* successoribus suis to pray//v defundis 
in fide: this is a good corporation and good rent-charge, 3 H. 7. 
Fitz. Grants, 36. 2 H. 7, 13. The case of Sutton's Hospital, 10 Co. i. 
Hobart 136. At this day a devise to a corporation to any charitable 
use is good, by 43 Eliz. cap. 4. Hobb 136. 

A lease for years made by the said college by the same name as 
in the devise aforesaid in the principal case, was adjudged a bad 
lease, as it seemed to them, by three judges against Croke and 
Williams. There were then five judges in every court How can 
farmers, who pay great fines and rents, and who often are illiterate, 
know the foundation names of corporations ? The lessors know them. 
It is a fi:aud and * deceit to attempt to avoid such leases, against their 
common seal, against their reputed names, and against their own con- 
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fession. See i £. 4, 7. 2 H. 6, 4. 20 H. 6, 19. Br. Cases 73. Case VI. 

zi H. 6. The Mayor of Lime's Case, 11 Co. 18. Dr. Ayris's Case, „ j^ ~ 

Sir Moyle Finch's Case, 6 Co. 63. And it seems to me, that although 

corporations have no subsistence, but by then: names of foundation ; 

yet that judgments given to help corporations to avoid their 

ovirn grants upon a mbnomer, are against the true reason of the 

law. 

CASE VII. 

King £. i granted to the bishop of St Davids and his successors 10 Eliz. 
the advowson of thirty-nine churches in Carmarthen, Cardigan and patcnu 'chan- 
Pembroke \ with power to found a college at St Davids or Aber- tries, corpora- 
guilly. And to appropriate them to one of the said churches of roer%OTfinna- 
St Davids or Aberguilly. The bishop erected a college in Landewi. tion! hospitals. 
brevy in the county of Cardigan : to do which he had no power given ^9- '°7 b. 
him by the king. This College of Landewibrevy was of prebends ; Dyer 287. 
and the bishop appropriated some of the said advowsons to the said ^«>w- 499- 
college, with ordinances to celebrate masses //*<; defunctis infide^ this i Roil. Rep. 
college is not a college in law ; but it is a college in reputation ; and 463. 
is given to the king by the statute of 1 £. 6, cap. 7, for the dissolu- 
tion of chauntries ; for the bishop having the king's licence to found 
a college, this college has the reputation of a college. King £. 3. 
granted and confirmed this foundation of the said college : this con- [ page 234. ] 
formation is void ; for it was not a college, and the king confirmed 
what was not in rtrum natura ; but a college where there is no 
election, no king's licence to found it, and no common seal, is not 
given to the king by the said Statute of Chauntries. 

Lay hospitals are not within the statute i £. 6 for the dissolution 
of chauntries : (although they be colleges in law, and have ordinances 
to pray /r^ defunctis in fide ; as was used in the time of our ancestors 
in England, and in the Latin and Greek churches :) for the said 
statute is silent as to hospitals ; and the statute of 37 H. 8 extends 2 Ca 48 U 
only to religious and regular hospitals which have vowed chastity, 
poverty, and obedience, i Inst 342. So resolved 24 Eliz. Lord 
Cheiney's Case ; afterwards in Lord Hobart's Reports it was taken 
otherwise in the case of the Hospital of * Dennington : in which • {i^],^ j^i 
case, this case of Lord Cheiny was not remembered. All antient laa. 
hospitals have such ordinances : such a construction would destroy 
the relief of the poor, and good uses : where the letter of the statute, 
I E. 6, cap. 7, does not make it necessary, the abuse of any supposed 
prayers, whidi were aUowed in all lay hospitals at the time of their 
foundationi ought not to destroy the charitable uses of any lay 
hospital 
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Case VIII. 

8 Eliz. 
Dyer 253. 
Corone, certifi- 
cate, attainder, 
acquittal, 
clergy. 
Stamf. 10, 
136 a. 
Poulton, 224. 



Lord San- 
char's Case. 
9 Co. |i8b. 



8 Eliz. 

Dyer 249. 

Pardon, livery, 

office. 

2 Roll. Abr. 

178. 



Hob. 91. 
12 C. 2, cap. 
24, takes away 
tMs tenure. 



[ page 235. ] 

II £1. 
Dyer 278. 
Corporation, 
misnosmer, 
faux message. 
10 Co. 124 b. 

2 Bulst. 303. 

3 Co. 73. 
Moor 233. 



CASE VIII. 

A FELON had his clergy once in the King's Bench ; he is indicted 
and arraigned for another felony in a circuit ; the judges of the circuit 
shall send their letter under their own names to the clerk of the 
crown of the King*s Bench to be certified of it. If a principal be 
attainted or acquitted in one circuit ; and an accessary to this prin- 
cipal is indicted in another circuit : the judges of this last circuit 
shall send a writ to the judges of the other circuit, under the king's 
teste, to be certified of this attainder or acquittal 

By the Judges of both Benches. 

The judges of the King's Bench are within the meaning of 2 £. 6, 
cap. 34, to be certified of the attainder or acquittal of any person, in 
any othei court. 

CASE IX. 

A TENANT by knight's service in capite dies, his heir of full age ; 
he enters and takes the profits, before any office found \ 5 Eliz. An 
Act of Parliament pardons all entries and intrusions : this discharges 
the mesne issues taken, and justifies the entry, and amounts to a 
livery. The entry before the office being pardoned ; all the conse- 
quences of it are pardoned. Livery is made to the heir to justify his 
entry ; and an office found afterwards comes too late. 

By the Court of Wards, and the Judges assisting there. 

If there be an intrusion, and an office found of it : a pardon after 
the said office ought to pardon the intrusion and the mesne profits ; 
or else it will not discharge them ; for they are vested in the king, 
and being vested, they cannot be discharged without being mentioned ; 
in the principal case, they were never vested \ for the said pardon before 
office found prevented the vesting of them. 10 H. 8. Keyleway 198. 
If the king pardons to the heir within age the intrusion, and profits 
taken before office found ; this is good for the intrusion and those 
profits : but not for the issues taken after the office \ nor for the value 
of his marriage. 

CASE X. 

Decanus 6^ capitulum sancta 6^ individua Trinit<Uis ealesue 
Carliolensis make a lease for many years ; the word individua in the 
name of the corporation, is omitted in the lease; and the word 
totum added to capitulum : resolved, that this is a good lease. There 
is no misnomer in the substance of the name. If a corporation be 
named of St. Peter and St. Paul ; and one of them is omitted ; it is 
a misnomer. By all the Judges of England. 

It is not to be suffered that the misnomer of corporations shall 
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avoid their own grants and leases. A corporation consists of Case X. 
natural persons known^ they agree to a grant, their common seal 
is affixed to it, they receive fines and rents for these leases and 
grants ; no man but themselves can precisely know their names of 

foundation in terminis 6^ syllabis : if by such shifts they attempt to Hob. 125. 
avoid their grant and leases, they ^xtfalsarii 6- decepiores. A cheat 

which gains any thing by a false * token, is punishable by fine, * Message, fr. 
&c He who denies his own deed, may be fined. 34 E. i. Fitz. 
Trespass, 240. 

CASE XL 

The Archbishop of Dublin has two deans and chapters, which n EI. 
make his chapter ; and leases made by the archbishop without the ^^j^ ^|^' 
confirmation of both, ah antique^ did not bind the successor at Br. Cases 10 
common law ; after the 26 H. 8, cap. i (the statute which gives the ^ ^7o. 
pope's power to the king), one of those chapters surrendered their Leases, con- 
church and possessions to the king ; and afterwards the archbishop firmation, 
made a lease, which was confirmed by the other chapter only : this sons.^^ ^*' 
lease shall bind the successor ; for by the said statute. King H. 8, i Inst. 301 a. 
was able, as the pope had been, to dissolve this dean and chapter ; , R^nf'Abr. 
and this he did by the acceptance of their surrender, t Resolved 477. 
by the Chancellor and some of the Judges in the Chancery. ^^°^^' ^^^' 

At common law deans may pass the possession of the deanery, i Leon. 234. 

with the confirmation of the chapter only, without the bishop. The f Dyer 282, 

bishop cannot pass his possessions, without the confirmation of the p^mes five 

dean and chapter. Where a bishop has a dean and prebendaries, not the 

the prebendary cannot alien the possessions of his prebend, without Chancellor. 

the confirmation of bishop, dean and chapter; for in this case the °* **^»^5« 
bishop is patron. Where the bishop is not patron, and a parson or 

vicar makes a lease for years, the confirmation of the patron and i EI. c. 19, 

bishop was sufficient at common law : but at this day the statutes J^^^J^^p^io 

of I El. 13, 14, and 18 El. and i Jac, have altered all this; 14 El. cap. 11. 

and none of them can by any method alien the inheritance of their '^ ^|- ^P- "• 

possessions ; but they may make leases for years or lives according j j. i^ ^p. 3. 

to the direction of the said statutes, and of the statute of 32 H. 8. 6 Ann. cap. 21. 

CASE XII. 

The 5 El. cap. i, prohibits books to be published, or printed, or u El. 

uttered within the kingdom, which maintain the supremacy of the ^y^' '^^^' 

pope within the king's dominions. The approvers of such books are munlre!^^' 

within the said statute, and the danger of it, viz., prcemunire, 7 Co. the 

By all the Judges of England. 9 c.^wb. 

This statute is not to be extended to publick booksellers who sell, [ page 236. ] 
nor to those who read, such books as Gregory dt Valentia^ or BeU 
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Case XII. lartnine^ or any other books which treat of the controversies of 
religion ; and do not particularly relate to the pope's supremacy in 
the king's dominions. 

CASE XIII. 

Benl. 192, pi. A PATRON of an advowson (the church being void), grants to R 
I flEl proximatn presentatiomm\ to the said church jam viuatitem^ ita quod 

Dyer 282, 183. Hceat B. hac vice ad dictam ecdesiam presentare. It was resolved by 
3^'- ^' all the Judges of England, that this grant is void, being made by a 
129. ' ' subject ; for the present avoidance is a thing in action and privity, 
^j^ch 97. and vested in the person of the grantor, and is like a relief, or arrear 
Moor 89. ^^ Ttxi\.^ or an obligation, or a debt A presentation is only a com- 

I Inst 378 b. mendation of a clerk to the bishop, to be admitted to the church 
Ca ^£it.^'27o b.' which is void. By all the Judges of England. 

A grant of the next avoidance made when the chturch is void, 
extends to the next after the present; for the present is not the next 
avoidance, but is the present avoidance. Where a church is full, 
and the patron grants proxiniam advocationem to A. and afterwards 
grants proximam advocationem of the same church to B. The second 
grant is void. If a grantee of an annuity in fee grants an annuity 
for lives or years ; it is good ; for this is an estate settled, and of 
continuance : but a grant of the arrears of this annuity is void, causa 
Co. Lit. 379 a. <?«<» supra. Cro. 2 Part, 691, denies the case of 15 H. 7, 7, where a 
man seised of the advowson of a church in fee, and having a wife, 
grants the third advocationem of the said church ; the grantee shall 
not have the fourth avoidance, where the wife has the third for her 
dower. 20 H. 8, Bro. Cases 13, 223. Dyer 26, 35. 

CASE XIV. 

12 El. Humphry Bohun, Earl of Hereford and Essex, was seised in fee 

Dgr 285. of three manors in the county of Glocester; and held them by the 
Keyiewayx7i. service of being constable of England; and died, having two 
6C0. 1, Bruer- daughters; Margaret married to Thomas Plantagenet, Duke of 
Tcnur^s*^ Glocester, one of the sons of E. 3, from which Thomas by the said 
^and ser- daughter, descended the Duke of Buckingham : H. 4 married Mary 
jeanty, offices, ^j^g other daughter of the said Humphry : in this case, after partition 
de offi^. made of these manors, it was resolved, ist, that the said tenure is a 

tenure by grand serjeanty (2). 2dly, that the daughters might exer- 
cise the said office by deputy. 3dly, after the marriage of the elder 
sister, her husband alone might exercise it 4thly, the duke alone 
may exercise the said office ; the king cannot, and the duke shall 

(a) Note to the Second and Third does not abolish Grand Serjeanty, but 
Editions : — ' ' The Statute 1 2 C. 2, cap. 24, aids the subject as to the relief, &c ** 
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hold his part by the aforesaid tenure : otherwise the duke would hold Case XIV. 
some of the said manors without doing any service for them. Sthly, 
this office remains in the duke entirely ; for it \s pro publico commodo. 
6thly, the king may refuse this * homage if he will ; a common * He means 
person may refuse homage if it be not homage ancestrel. 7thly, the s^jy^g^^f con- 
father holds land of the eldest of his two daughters by homage, and stable. See 
dies ; and partition is made between the daughters, the youngest I^yc'» ''** 
shall do homage to the eldest, and shall hold of her by homage. ^ ' 

By all the Judges of England. 

A. grants an annuity to B. pro consilio impendendo ; upon a writ of 7 H. 4, 16. 
annuity against A. A may disclaim to have counsel ; and so extin- 
guish the annuity ; but it is otherwise if the annuity was granted pro 
condlio impenso 6r» impendendo. An office of inheritance to which a [ page 237. ] 
judicature is annexed, descends to two daughters; as in this case of 
the office of constable ; after it has so descended, it may be exercised 
by deputy ; but such an office cannot be originally granted to any 
woman ; for femina non stmt capaces de puhlicis officiis. This office Hob. 148. 
may be granted in fee-tail, or for life, or years ; and so may the office Jq^ 97 1 b. 
of the marshalsea, notwithstanding the judgment in Sir John Lent- 
hall's Case, 12 Jac. i. So might a shrievalty at common law; as 
appears by the statute of 23 H. 6. 2 H. 7, 8. 

Note an exception to the rule, nemo potest faeere per alium quod 
per se non potest. This rule holds in original grants, but not in 
discents 

CASE XV. 

The trial of treasons committed beyond sea, which is ordained by 12 £1. 

35 H. 8, cap. 2, is not repealed by 2 Mar. cap. 10, for they could B^aluhe^^^* 

not before be tried in England : but the statute of 33 H. 8, cap. 23, judges of 
for the trial of treasons in England, is abrogated by the said act of England. 

2 Mariae ; where it gives a trial in what county the King pleases ; for jrial de trea- 

the trial of treasons done in England is restrained to the course of «>n & mis- 

the common law. Two witnesses are necessary at this day for f^^on trial 

misprision of treason, and for treason committed beyond sea, by de treason, 

I E. 6, for the 2 Mar. cap. 10, does not extend to them ; it extends J^^tmoign^r*' 

to treason and petty treason committed within the realm ; and there i And. 105, 

is no occasion for two witnesses in these latter cases ; for the statute *54. 

I Xnst 27 

of I K 6, which requires two witnesses, is repealed as to * that siamf! 4, 90. 
point by 2 Mar. c. 10, and an indictment for any treason committed B'- Cases 481. 
in England, ought to be laid in its proper county. An indictment * See 7 W. 3, 
and the arraignment upon it make one trial. Stamford, 90, mistakes t innge, cap. 
this. An indictment for any high or petty treason, ought to be in the 9* 
proper county where the fact was committed, according to the 
common law; and if the indictment be removed before any 
commissioners, or into the King's Bench, the trial shall be by jurors 
of the county where the fact was committed. 
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Case XVI. 



12 El. 
Dyer 289. 
Durham, 
grants, forfeit- 
ures, treason. 
6 Co. 73, Sir 
Drue Drurie*s 
Case. 

1 Inst. 114. 
Dav. 62. 
Plow. 334 a. 

2 Bulst. 226, 
227. 
Finch. 

3 Co. 10 b. 

3 Inst. 19. 
Dyer 180. 
Godb. 310. 

1 Roll. Rep. 
10. 

2 Roll. Rep. 

340. 

6 Co. 73 b. 
Davis 15. 
Hob. 48, 183. 



[ page 238. ] 



CASE XVI. 

The Bishop of Durham by antient charter before the time of 
£. 3, has the forfeitures for treason, and all felonies of his tenants, 
between the rivers Tine and Tese in Northumberland After staL 
26, H. 8, cap. 13, for forfeitures for treasons : A. makes a gift in tail 
of land held there of the bishop, to R B. commits treason, and is 
attainted of it ; the bishop shall not have it ; for such forfeiture of 
intailed land was not in esse^ when the said charter was granted, and 
the said tenant in tail is tenant to the donor and not to the bishop. 
By all the Judges of England The statute 25 E. 3, of treasons, does 
not take away the said grant to the bishop j it only declares what 
offences are treason. 

The grant to the bishop does not extend to new treasons enacted 
after the grant ; nor to new forfeitures given to the Crown after the 
grant In 26 H. 8, cap. 13, the King then being in fear of an 
insurrection for abolishing the pope's power : the clergy especially 
was enraged against him ; and to terrify them there are these words 
in the said statute : that any lands of any manner of inheritance in 
use or possession in any right whatsoever are forfeitable for treason j 
which words extend to bishops, prebends, dean, parson, vicar, &c., 
and to the lands which the traitor had in right of his wife ; which was 
too hard and unreasonable. Afterwards the statute of 6 K 6, cap. 11, 
being an affirmative statute, by a favourable construction of it, 
reduced those forfeitures in auter droit to the course of the common 
law, viz. : to be forfeited only during the life of the offender, as 
Stamford, 187, has well observed. He was an upright Judge, and 
learned in the knowledge of the law and of other arts. 



12 £1. 

Dyer 290, pi. 

61. 

Uses, baron 

and feme, 

Londres. 

5 Co. 56, 

Beckwith's 

Case. 

2 Co. 57 b. 

Plow. 515. 

1 Roll. Abr. 

.38«, 556. 

2 Roll. Abr. 

798. 

Noy 122. 
10 Co. 42. 
Goldsb. 14, 69. 
4 Leon. 90. 
Co. Lit 104. 



CASE XVIL 

Husband and wife seised of land in London, to him and his wife, 
and the heirs of the husband ; they suffer a recovery in London, by a 
writ of right brought against them; such recovery there by the 
custom binds the parties as a fine at common law ; the husband by 
indenture, without the wife declares the use of the said recovery to 
the use of the recoverors, until they make a lease of those lands to 
B. for forty years, reserving rent ; and after the making of the lease, 
to the use of the husband and wife, and the heirs of the wife ; the 
lease is made accordingly ; the husband dies ; the wife is bound by 
the husband's said declaration of uses, because she did not dissassent 
from it in her husband's life-time, as in the case of a fine ; and the 
wife shall have the rent, either by the statute of the 7 H. 8, which 
helps reversions, for rent reserved upon leases before such recoveries ; 
or by the construction of the common law, that the rent b incident 
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to the reversion. Where the husband has a fee in right of his wife, Case XVll. 

and they levy a fine, and they differ in the declaration of the uses, B~airthe 

neither shall stand : not the husband's use, for the inheritance was judges of 

his wife's : not the wife's use, for she is covert. And in this case the England. 

use shall be to the wife and her heirs. 2 Co. 57 a. 

CASE XVIII. 

He who receives or abets a traitor after a treason committed, or 13 ei. 

conceals any treason, is not a traitor \ this offence is only misprision P^^"^^' 

of treason, for which he forfeits his lands for life, and all his goods 2 Mar. 

and chattels for ever. This receipt or concealment is not within the 3 H. 7, 10. 

statute of 25 K 3, for treason ; only the actors are traitors. Misprisfonf^' 

By all the Judges of England treason, for- 
feiture, judg- 
ment. 12 Co. 81, 82. H. P. C. 20. 

CASE XIX. 

13 El. 

A CONSPIRACY beyond sea, to invade this kingdom (although never Dyer 300, 298. 

put in execution) is high treason ; and to be tried by 35 H. 8, cap. 2, case^SiZlohn 

in any county at the king's pleasure, the law is so at this day ; for Perrot's Case, 

treasons committed beyond sea were not triable at common law : 34 El- 

,, *.,, ,, .,i2 And. 5, 66. 

and the statute of 2 Mar. cap. 10, extends only to treasons tnable at Moor 621. 
common law. By all the Judges of England. 3 Inst. 11, 14. 

Cr. Car. 332. 

If upon an indictment of treason, the prisoner pleads an insufficient i Inst. 129 a. 
plea, or nihil dicity or stands mute ; the general judgment shall be stamf^ mo^^ 
given, as if he had been attainted by course of law. Treason, trial, 

judgment. 
CASE XX. 3 Co. II a. 

[ page 239. ] 

A Scot was indicted and arraigned for the rape of a damsel of 14 ei. 
seven years of age, and three of the jurors being sworn, he prayed a l^yer 30'- 
medietatem lingua ; turn allocatur : for he should have prayed it when al'^ei^ z/em'rg 
the venire facias was awarded ; that the sheriff might have known facias^ trial, 
what jurors he ought to return. By the Judges of both Benches. 

A Scot who is a Postnatus shall not have medietatem linguce ; (viz.. By thesAnn£e 

a Scot born after the crown descended to K. James the ist).* Calvin's cap. 8, the 

case seems to be, as in the Heptarchy ; of all those who were bom J^jJJI^^^""^ ^'^ 

in England, after all England was subdued by the West-Saxons, these * 7 Co. i. 
were no aliens as to trials. 

CASE XXI. 

A. SEISED of land in fee, after 32 H. 8, makes a feoffment of said 15 El. 
land to B., to the intent that it shall be for the performance of A.'s 5^^f 323- 

Devise 

will ; A. devises that B. shall stand seised of said land to the use of nosme,* testa- 
Jane his daughter ; where she was a bastard, and was named in the "^^"t. 
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Case XXI. will, as aforesaid, without calling her bastard. Resolved, this is a 

^8H^ good devise. By all the Judges of England. 

Br. Cases 316. Although it was not possible that B. should stand seised to her 

Ca Lit.^3 b. ^^^» ^^"^ ^^ estate and use was in A.) and although in law she was 

6 Co. 65 a. not his daughter ; yet the will was resolved good : the law is the 

Sty. 302. ^2mt if the will had been that B. should make an estate to his 

Poph. 188. daughter Jane. And this because of the manifest intent of the 

Goulds. 191. testator. By all the Judges of England. 

I Rol. Abr. . : ^ , 

611. CoponiuSf uxore sua extstente gravida^ ut putabatur^ posthutnum 

Br. Devise 48, haredcm scripsit, 6r* st\ ante in tutelam suam veniret^ obiisset^ Marcum 

H^b% Curium haredem substituit ; Coponius moritur^ nullus posthumus est 

Dvero6 natuSy harts legitimus Coponii hareditatem ad se pertinere contendit 

Scavola^ haredis Icgitimi patronus^ negabat Marcum Curium posse esse 

haredem Coponiiy nisi posthumus esset natus &* moreretur ante in 

tutelam suam venisset ; &* neuter coniigit ; quia nee natus nee mortuus 

fuity &* Curius sustituebatur hares posthumo, 

Patronus Curii contendit hac mente testatorem fuisse^ ut si filius nan 
esset qui in tutelam veniret^ Marcus Curius hares esset: hcu nobilis 
causa agitabatur in judicio centumvirali ; &» sententia lata est pro 
Marco Curio. 

Marcus TuUius puts this case. 2. de Oratore^ and in his oration 
for Aultis Cacinna. 

To reduce this case to the notion of the law of England, it stands 
thus : A. has a wife whom he believes to be with child ; he makes 
his will, and makes the posthumous child his executor, and if the 
posthumous child die before 17 years of age, then that B. shall be 
his executor ; A. dies, and no posthumous child is bom : in this case 
B. shall be executor, and the next of blood to A. shall not have the 
administration : for A. well knew, that it was possible, that no post- 
humous child should be bom, and the law presumes that he did not 
design to die intestate ; and therefore it was the testator's intention 
that either the posthumous child or B. should be his executor j and 
it appears that A. preferred B. to his estate before any other person, 
if the posthumous child should die before 17 years of age. 

r .%M<M *i*f\ 1 CASE XXII. 

[ page 240. J 

i^ £], A. SEISED of land in fee, in the County Palatine of Chester, had a 

Dyer 320, 345. son and two daughters ; he levies a fine there of these lands, sur 

Error ^Ches- conusance de droit come ceo^ to B., who renders them back to A. for 

ter, fines, life, remainder to his son in tail, remainder to the eldest daughter in 

assise, sum- ^1 remainder to A. in fee : A. dies, the son dies without issue : the 

mons and ' ,,,. .- #.i« ,,t 

severance, youngest daughter bnngs a wnt of error out of the chancery at West- 
scire facias, minster, in the name of both the sisters, as heirs of A., directed 
vLiom, ' justiciario Cestria^ sive ejus locum tenenti ; at the day of the return of 
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the writ of error, the eldest daughter does not appear ; she is severed, Case XXII. 
and a scire facias^ in the name of the youngest daughter alone, is 
awarded against the heir of the conusee, ad audiendum errores ; (for 
the conusee was dead) and a mandate was directed Camerario Cestria 
to make a writ there to warn the terr-tenants of the land : these scire 
facials are awardable there, and returnable at the next court after the 
receipt of the writ of error ; and the tenants of the principality there, 
who are called judicatores terrarum^ shall examine the record for 
errors in the record : but they ought not to meddle with any error in 
fact ; as death, or a release. 

The errors assigned were, i. The king's silver was not entered in Note: if a fine 
the roll at Chester : non cUlocatury it is indorsed upon the writ of is erroneous, 
covenant, and that is sufiicient. 2. The concord is not signed with piaintilf in the 
the hand of the Chief Justice there : non allocatur \ for that is not writ of error 
usual, and the fine is perfect without it. 3. There is no foot of tlie figj^^^n^he 
fine there as in the Common Pleas : it is not material, it is not used render of the 
there. Judgment was affirmed in error. th°"^t ^f* 

I. Resolved, that a writ of error to reverse a judgment in Chester, error lies, 
shall issue out of the chancery at West, and not out of the chancery 4 El. 
there. 2. Resolved, that upon any fine or judgment reversed, a scire ^^^^ ' 
facias ought to be awarded against the terr-tenant ; otherwise, if he I^er 345, pi. 
be ousted, he shall have an assize : and it is the best way to issue i^^^'62tu 
this scire fcuias before the reversal, for the ease of the court and of the 3 Cr. 471, 472. 
parties. 3. If the judicatores terrar^ affirm or reverse the first judg- 
njent, this judgment so affirmed or reversed may be examined upon 
a writ of error issuing out of the chancery at West, returnable in the 
King's Bench : if the judicatores terrar^ have affirmed the judgment, 
where it ought to be reversed, they forfeit 100/. to the king : and it 
is not material whether the judgment was given by themselves or 
their predecessors. It seems, that in antient times the judicatores 
terrat^ made use of the advice of a person learned in the law, to 
judge there : at this day, upon a writ of error, the judges there give 
the judgment of affirmance or reversal ; and yet if the affirmance be 
erroneous, the judicatores terrar^ forfeit 100/. The treasury is 
tenacious of the forfeiture : this ought to be redressed. It seems 
that there is no occasion for a scire facias to the terr-tenant upon this 
writ of error ; because the errors in the record can only be examined ; 
yet if the tenant has the release of the plaintiff in error ; upon the 
restitution of the plaintiff, the tenant shall have an assise. Nemo 
inauditus ought to suffer any loss, si non sit contumax. 

CASE XXIII. 

A. FORGED a customary of the services and customs of a manor to 15 El. 
the prejudice of the lord : this is a forgery of an interest within Stat. ]^y^'> 3^3 
5 El. cap. 14, the party grieved shall have double costs and double ^^^^* 
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Case XXIII. damages ; and upon judgment in this cause in the Star-Chamber 

Camera sul- *^^^^ damages and costs shall be levied (by an English writ directed 

lata^ execu- to the sheriff in the nature of a levari fadai) of the goods, chattels 

tion. prero- and lands of the offender : and the fine laid on the offender for the 

CFfttlVC 

5 Co. 50. ^^^g i^ ^^ <^^c> ^^ ^^^ \3JiiSi the damages and costs are levied for 
[ page 241. ] the party grieved : by the course of this court and the common law. 
3 Leon. 108. By all the Judges of England. 

St^'f. xo4b. For costs and damages in case of a riot, Hillary 7 Jac i, in the 
Cr. El. 682. Star Chamber between Heyward and Sir John Whitbrook ; upon a 
reference to the Judges it was resolved, that there is no remedy for 
them but the imprisonment of the offender until payment ; the case 
of forgery only is helped by the statute of 5 El. cap. 14. The 
damages and costs for the party shall be levied before the fine for the 
king, only in decrees and popular actions ; because here the prose- 
cution of the party is the means by which the king comes to his fine. 
But let the prosecutor take care that he do not delay the levying of 
his costs, &c., to the king's prejudice ; for if he does, the king's 
By 4 G. 2, execution shall not wait. 

cap. 26, all Courts whose proceedings are in English, as the chancery and 

in courts of * Star Chamber, have no power to meddle with land, so as to give 
justice are to possession of it : but it may be otherwise by Act of Parliament : as 
♦ By 16 & iV ^^^ English bill in the case of forgery, by 5 El. cap. 14. The case 
C. I, cap. 10^ of Sir John Whitbrooke of a riot, is not within the said statute of 5 
kur^ChamL ^L But the principal case here, is. 

^'^"^'^^'- CASE XXIV. 

16 El. A., B. AND C. are coparceners ; they purchase other land than the 

260. ^^ ' ^ coparcenary land to them and their heirs; and by indentures they 

I>yer 338. covenant every one with the other respectively for them and their 

smd^^county heirs, with every one of them and their heirs that the survivor or 

verdict, count, survivors of them and their heirs shall convey to the heir or heirs of 

c ^\^\ ^^^ others who die first, separately, at the costs of the heir or heirs, 

4 Leon.' 63, an equal part with the survivor or survivors; they purchased the 

^90- land in Kent, A. and B. die, the heir of A. sues covenant against C, 

I fu>iu!ff24, ^iid alledges that he tendered to C. in Kent an assurance to be made 

440. of the said purchased land, whereas the sale was made in Kent, and 

the tender was, in truth, in the county of Middlesex ; and the action 

of covenant was brought in Kent by the heir of A. and issue was 

joined upon the tender of the assurance, and it was found with the 

plaintiff : he had judgment, which was affirmed in error. 

Resolved in this case : i. That this is a real covenant which goes 
to the heir of the covenantee. 2. That the plaintifi* has his election 
to bring his action of covenant, either in Kent where the purchase 
was made, or in Middlesex where the tender was made. 3. The 
place of the tender in this case is alledged for conformity^ and is not 
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parcel of the issue ; and the finding of the tender by a jury of Kent Case XXIV. 

is sufficient. In such case the defendant shall have reasonable time 

to advise with council to consider of the assurance tendered : for 3 Cr. 9. 

perhaps the covenantor is illiterate, or ignorant of the law ; perhaps '' ^99.3«>. 

the place where the tender was made was not convenient for doing 

such an act In the principal case, the issue is not joined upon the 

request to make the assurance, but only upon the tender ; and there- Hob. 53. 

fore it is only an opinion that the defendant shall have reasonable 

time to advise concerning the conveyance tendered. 2 Co. 5. 

Goddard's case. 4. There is no occasion in this case to mention in 

the declaration the names of the persons who sold the land. 

CASE XXV. [ page 242. ] 

A. SEISED of land in fee has two daughters by several venters ; he Benl. 264, pi. 
devises a moiety of the said land to his wife for seven years, and that ^^ ^j 
the eldest sister in die maritagii sui shall enter into the other moiety : Dyer 342. 
A. dies, his wife enters and educates the daughters ; the eldest sister cenr^%w/rw/Vi 
enters with her husband into the other moiety ; the youngest sister fratris. 
dies without issue ; the heir of the whole blood of the younger sister ' ^^' 47- 
shall have her moiety: for the possession of the mother for seven Dyer 304, 291. 
years was an actual possession in the younger daughter ; and if the 
wife had not entered at all, the entry of the elder sister, although of 
half blood only, would have given possession to the younger daughter. 
Adjudged in both benches. 

Where there are two sons or two daughters by several venters ; and a Hob. 120. 
remainder or reversion expectant upon an estate for life is purchased j^ ^^g^* 
by the father ; and the father dies in the life of the lessee ; and the Carth. 12S. 
eldest son or daughter dies in the life of the lessee ; the half blood ' ^"» ^^^ 
shall inherit : for in this case the claim is from the father. So it is 
where the father is seised in fee ; and the father dies ; and the eldest 
son dies before entry : the younger son of the half blood shall inherit. 
It had been otherwise, if the father had made a lease for years, and 
the lessee had entered ; or he had purchased a remainder or reversion 
upon an estate for years, and the lessee had entered : here the half 
blood should never inherit ; for the possession of the lessee serves 
for both. Where the eldest son survives the father, being of the half 
blood to his younger brother, and dies before entry ; the younger 
shall inherit the father's land. The law in the case de posses stone 
fratris is for the sister of the whole blood to be heir to her brother, 
and not the younger brother of the half blood : the reason is, every 1 Vent. 414, 
heir of fee-simple in demesne ought to make himself heir to him who 415* 
last died seised. 

CASE XXVI. 

The Earl of Arundel being seised in fee of the manor of Haselbier 17 £i. 
in the county of Dorset (of which manor divers copyholds are parcel) ^y^' 343- 
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Case XXVI. grants one of the copyholds to one Meryfield for life ; (and the 

copyholds custom there is, that the widow of such copyholder shall have it for 

customs, i'nci- her life), afterwards the Earl conveyed the said manor to A. Earl of 

dents, entry Northumberland, and to the heirs males of his body, the remainder to 

congeable. ' . 

4 Co. 43. Henry his brother of the like estate, with a proviso, that if the said 

6 Co. 41. p^^ or Henry his brother, or any heir male of Uieir bodies should alien 

6 Co! 41 a. or discontinue the said manor, aut aliquam partem inde, aut aliguid 
10 Co. 37 a. facerent directe aut indirectCy so that the said manor should not revert 
I nst. 229 . ^^ ^^ g^y g^j ^^ Arundel ; that then the donor and his heirs might 
enter, as if the said donees respectively had died without heir male 
of their bodies ; afterwards the Earl of Northumberland takes wife ; 
afterwards Meryfield dies, and his wife has his estate ; and the Earl 
of Northumberland grants the said copyhold, which the said widow 
holds, to one Langer for life ; (the custom there allows such grants 
of copyholds in reversion) afterwards the Earl of Northumberland 
commits treason, and is attainted of it ; and dies without issue male ; 
the wife of Meryfield dies, the Earl of Arundel enters; Langer enters 
upon him ; the Earl brings trespass against Langer : judged against 
the Earl by the judges of both benches, upon a special verdict found 
of this case. The special verdict found the said matter ; and also 
the statute of 26 H. 8, cap. 13, which gives the forfeiture of estates- 
tail for treason ; (but it gives no entry to a stranger who has right) 
and it found also the statute of 33 H. 8, cap. 20, which vests in the 
king the actual possession of land of persons attainted of treason, 
without ofiice found, and gives an entry to strangers who have right 
[ page 243. ] Resolved in this case, ist, that if a manor, where there are 
Co. Lit. 58 b. copyholds, be granted to A. upon condition ; and A. before or after 
4 Co. 23, 24. jhg condition broken, grants a copyhold before entry for the condi- 
tion broken ; that the grantor shall not avoid this copyhold ; for the 
copyholder is in by dominus pro tempore^ and paramount the 
grant. 
6 Co. 43 a. 2* ^ condition annexed to an estate-tail, that the donee shall not 

10 Co. 39 a. marry, is void ; for without marriage he cannot have an heir of his 
body : it is otherwise of a fee passed upon such condition ; for the 
collateral heir may inherit. A condition, that the wife of tenant in 
tail shall not have dower, is a void condition : so that tenant in tail 
shall not make a lease for life or years reserving the antient rent ; or 
Co. Lit 224 a ^^^ ^^ ^^ "^^^ suffer a recovery ; these are void conditions ; 
because repugnant to the estate ; as a grant of a manor, excepting 
the court or profits of the court ; this is void ; for the court is 
Co. Lit. 47 a. incident to, and an essential part of the manor. 

3. A condition annexed to any particular estate, as for years, life, 
or in tail, that he shall not commit felony, treason, or any treasonable 
act, is good ; that the tenant in tail shall not discontinue the estate- 
Co. Lit 223 b. tail ; that he shall not levy a fine of it sur canusans de droit fome cco^ i% 
12 Co. 39 a 
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a good condition ; for it restrains the discontinuance of the reversion, Case XXVI. 
which is a wrong. 

4. The attainder of the Earl of Northumberland, in the principal 
case, is not a breach of the proviso ; for upon his death without 
issue male, the king's estate is ended, and the donor may enter : 
neither is his taking wife, nor his granting the reversion of the said 
copyhold, a breach of the condition ; the last of these is warranted 6 Co. 43 a. 
by the custom. 10 Co. 39 a. 

5. A condition, that the donee in tail shall not commit treason, is 
a good condition ; but an indictment of treason will not give the 
forfeiture, without an attainder ; for the indictment does not prove, 
that he committed treason. An indictment is only an accusation ; 
an attainder is the proof that he committed treason. 

CASE XXVII. 

A. WAS indicted upon the statute of i El. cap. i, for aiding B. 20 £1. 
knowing him to be a principal maintainer of the authority of the See ^^^"^ 363; 
of Rome (the offender in such case is liable by the said statute to the indictments! 
forfeiture of pramunire. There are other offences mentioned in the f ' ^°- 58. 
said statute with other penalties) ; this offence in the said statute has 
the words, upon purpose and to the intent to extoU the power of that 
See; these words were omitted in the said indictment; for which 
cause the said indictment was judged insufficient by all the Judges of 
England ; for these words make the offence as to the forfeiture of 
pramunire, 

CASE XXVIII. 

A. HAD a benefice with cure of the value of 8/. per. annum, and 20 eu 

before the statute 31 H. 8 against pluralities, had the pope's bull to ^y^' 347- 

have and retain another benefice with cure along with this ; after- ^v' p'luramieF, 

wards the statute 21 H, 8 against pluralities is made, by. which the lapse, notice, 

bull is void; A. the 29th of April, 25 H. 8, takes another benefice ^^"n^prriia 

with cure ex prasentatione B. the patron of it ; afterwards the statute mcnt. 

28 H. 8, cap. 16, enacts, that bulls before granted by the pope l5°',7^* ^^' 

should be effectual with certain limitations ; A. having these two Davis 78. 

benefices, obtains the grant and confirmation of the king ex plenitu- J^^"*^- 344- 
dine potestatis sua to enjoy them both ; the 9 Eliz. in the life-time ^ ' ^^ ' 

of A. the queen presents by lapse upon the statute of 21 H. 8, her [ page 244. ] 

clerk to this benefice ; who is admitted, instituted, and inducted, and Hob. 140, &c., 

dies incumbent; 11 Eliz. A. resigns the said first benefice, which 5^^'^"**^ 

remains void for four years afterwards ; the king presents again by 148. ' * ^*^* 
lapse ; B. the patron brings a quare impedit against the said clerk, 
and recovers by judgment 

Resolved by all the Judges, i. That in case of resignation or 6 Co. 29 b. 

s a i^y- 369. 
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6 Co. 14 a. 
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Hob. 140. 



Sixth Century,- 

deprivation, no lapse shall incur to the king until after notice given 
to the patron. 2. That if the king presents ratione lapsus^ where 
there is no lapse ; and his clerk is admitted, instituted, and inducted ; 
that the whole is void, and he is not incumbent ; for the king was 
deceived. 3. The king cannot be an usurper of a church, upon such 
a presentation ; nor he cannot be a disseisor of land. 4. This church 
is void by resignation ; for the Act of 28 H. 8 had made A- incum- 
bent as he was before the 21 H. 8, without a new admission. 

The king has a fee in an advowson, the church voids j the king 
grants the advowson to B., the avoidance shall not pass. 
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CASE XXIX. 

An assise was brought of lands in the county oi Hertford j upon 
the default of appearance of the recognitors, an habeas corpora was 
awarded, but it had no teste ; the justices adjourned the assise, and 
gave a day to the parties to plead, in a foreign county ; they plead 
there; afterwards the assise is taken in the proper county, and 
chaunts for the plaintiff; the plaintiff has judgment affirmed in 
error. 

These errors were assigned, i. The habeas corpora has no teste ; 
non allocatur ; for the law intends it to be awarded in the proper 
county. 2. After the adjournment a resummons was not awarded for 
the recognitors; there was no occasion; for continuances were 
entered of the assise in the proper county, upon the roll of the 
assise. 3. The parties were adjourned to plead in a foreign county ; 
this is allowable ; for the statute of Magna Charta only requires guod 
c^sisce capiantur in propriis comitatibus^ viz : as to the verdict ; 
and so it was here : upon this judgment affirmed in the King's 
Bench, error was brought in parliament. (Note ; this writ does not 
lie without a petition to the king.) In such case, the Chief Justice 
of the King's Bench shall carry up the record with the transcript of 
it to parliament before the Lords, and there it shall be examined, and 
the Chief Justice shall carry back the record into the King's Bench; 
and the transcript shall be left with the lords, and they will award a 
scire facias ad audiendum errores^ returnable before them in superiori 
domo paxliamenti the next parliament. The scire facias is returnable 
at the next session of parliament The commons have not any 
power of judicature in parliament. 21 £. 4, 49. 8 H. 5. Fitz. 
Error, 88. 

CASE XXX. 

An husband possessed of a lease for years, assigns it to B. in trust 
for himself and his wife ; the husband cannot assign this trust, for a 
trust is nothing in law ; and uses being abolished and joined to the 
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possessions, this trust cannot be said to be an use ; for if so, the Case XXX. 

27 H. 8, of transferring uses into possession, would be to no YtvH^, 

purpose \ for this statute requires a seisin to the use, but there is 4 Inst. 85. 

only a poissession in a lessee for years. Assignments of trusts beget , ^han Ca 

strife and maintenance, and are void in law. 307, 308, 225. 

By the Judges of both Benches. 3 Chan. R. 
' -^ o 223, 224. 

A trust of a chattel goes to the executor in equity only; as a trust [ page 245. ] 
of an inheritance to the heir. A trust of a lease for years for a wife, 
after the death of the wife, does not go to the husband in equity ; as Co. Lit. 351 a. 
it was resolved. A trust of a chattel may be forfeited for the felony 
or treason of the trustor ; as it was resolved in the case of the Earl 
of Somerset, attainted for poisoning Sir Thomas Overbury, concern- Hob. 214. 
ing a lease of the custom of sweet wines ; which being a lease for 2 Cr. 512. 
years, the earl had taken for himself in the name of Sir John 
Daccombe. It seems that the trust of an inheritance at this day is Hard. 495. 
not forfeitable for treason committed by the trustor. An use at ^ew^ciiwi^R 
common law was not forfeitable for treason or felony. Equity gives 131. 
relief upon a devise, but not upon an assignment of a trust. At this J? Co. 2. 
day where the tenant of the land is attainted of felony or treason, the i sid. 403. 
use and trust for this land are extinguished ; for the king, or the lord 
to whom the escheat belongs, comes in in the post, and paramount 
the trust ; and upon a title elder than the use or trust, viz., the right 
of his lordship by escheat for want of a tenant. 

CASE XXXI. 

Land of the yearly value of twenty marks is given to the dean and " ^^- 

chapter of Paul's, and their successors ; to the intent that they shall i \^ 5, 14. 

pay ten marks of it to a chaplain to celebrate mass pro defundis in Chauntries, 

fide^ and with the residue to find an obit ; the ten marks only were exp^it^cS'dc 

employed within five years before the statute of Chauntries : resolved parols. 

by all the Judges, that the king shall have only the ten marks ; for Lamb's Case 

the land was not given to find a chauntry priest, &c., but to the 4 Leon. 156. 

dean and chapter to pay for the whole; and the words of the statute 4^°- '°^^» 

are, where land is given to find a priest. 4 Co. no, a. b. 10 Co. 83. 

Dyer 337. 

CASE XXXII. 

The father upon the marriage of his son, and in consideration of 36 El. Collia 

it, used these words upon the land without any deed, my son ^,^°,^J,^' 

Eustace, after my wife's death and mine, I give this land to thee and firma. 

thy heirs for ever ; resolved by the Judges of both Benches, that Plowmen, 

nothing passes. At this day an use will not rise without a deed ; g e. 2. 

and in this case there was neither a deed nor livery, there was Fit^- Feoff- 

nothing but words only to pass a remainder. 9*Co.^i36, 

By the Judges of both Benches. Thorough- 
good's Case. 
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Case XXXII. 

6 Co. 26, 
Sharp's Case. 
Moor 458. 



In cities, towns, or burroughs, by custom a man may pass a 
freehold by bargain and sale, by parol without any deed, livery or 
inroUment : these customs are preserved and excepted out of the 
statute of inroUments of 27 H. 8, cap. 10. 



Cr. Jac. 80. 

Uses, fails, customs, bargain and sale. See 29 C. 3, cap. 3. 
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CASE XXXTII. 

A. B£iNG possessed of a lease for years, of a rectory, determinable 
upon the life of B., grants rent out of this rectory to C. for life ; B. 
dies, C. not having made his election in the life of B. although B. is 
dead, yet C. shall have it as an annuity for his wife if he will, and 
shall charge A.* with it. The act of C. only shall make the election. 

By all the Judges of England. 

This grant has no reference to the lease, and therefore does not 
depend upon it : if the grant of the rent had been during the lease, 
the death of B. would have determined it. If A. had no estate in the 
rectory, and had made such grant to C. it had been a good annuity 
to C for life. 

CASE XXXIV. 

An act against usury was made 13 El. cap. 8, to continue for five 
years, and afterwards until the end of the first session of the first 
parliament next following \ the said parliament of the thirteenth was 
prorogued ; and another session of the said parliament was held 
upon the said prorogation, the 14 El. and another the 18 El. and 
then the five years expire. Every session is a parliament in law. 
Resolved in this case by all the Judges of England, that although 
the five years expired, and that the end of the session in eighteen, 
was in strictness of law, the end of the first session of parliament 
after the said five years ; yet the parliament in this case shall be 
construed, a parliament which begins by a new summons, and not 
upon a prorogation ; and the end of the first session of such parlia- 
ment shall be said the end of the first session in the said statute. 
This happened to be of the next parliament 23 Eliz. and this con- 
struction r^pro bono publico. 

CASE XXXV. 

The king licenses A. to go beyond sea for a certain time ; af^er 
this time is expired, A. is commanded under the privy seal, upon his 
allegiance to return into England ; he does not obey ; his goods, 
chattels and lands are seised into the king's hands for this contempt: 
resolved by all the Judges of England, that if A. in this case has a 
manor where there are copyholds ; and timber fit to be felled each 
season ; that the king may grant the copyholds, and fell the timber 
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so fit to be felled. If the king makes two stewards to keep courts Caie XXXV. 
tliere ; one of them by himself, although with the * consent of the ^^^^^^^j^^ 
other, can neither keep courts nor grant copies : for they have a i And. 95. 
joint power. In this case, the king's grant, quamdiu in manibus ^^J- *^ 
nostrisfore contigerity is good ; and such patentee may keep courts in 7 Co. n b. 
his own name, grant copies and fell seasonable timber. I^y^' 276 

A grant of a wardship, quamdiu in manibus nostrisfore contigerit, is Moor "79! 
good ; so of the lands of fugitives ; so of the profits of lands of a 4 Leon. 140. 
person outlawed, in trespass or any personal action ; so of lands J- ^^* 

which a felon attainted lias in right of his wife ; for these are only 
chattels in the king. Outlawry in debt, trespass, or other action, 
gives only vesturam terra to the king ; he cannot have the land, or 
fell seasonable wood ; as in the case of fugitives. 9 H. 6. Where 
the king has an estate in fee or for life in any land, the king's grant 
of it, quamdiu in manibus nostris fore contigerit^ is a void grant ; for 
such a grant was never heard of; and it is not determinable by any 
collateral means ; as in the case of a ward, by livery at full age, or 
making him a knight ; in the case of fugitives or outlawry, by pardon 
or death. The king may revoke his license to stay beyond sea for a 
certain time, before such time expires ; for this concerns the loyalty 
of the subject, and the publick good. 

CASE XXXVI. [page 247.] 

A. SEISED in fee of divers lands, and having two daughters cove- 27 El. 

nants in consideration of blood to stand seised to the use of himself jf^^- '75» 

for life, the remainder for one moiety to B. his daughter and her Case."*^^ ^ 

heirs, for the other moiety to the use of D. his daughter and her Co. Ent. 30. 

heirs ; with power to demise the said land or any part of it for life or Moor 144^372. 

years, for payment of his debts or funeral, or'othergood consideration ; Bridg. 55. 
A. afterwards demised to B. for 1000 years, parcel of the land con. 
veyed to D. Adjudged and affirmed in error, that this demise to B. 
for 1000 years is liot good : for the covenant is general, and the 
person uncertain ; and there ought to be another consideration than 

the consideration formerly mentioned : and this demise has no other Hob. 151. 

consideration than that of blood. 2 Roll. 783, 

To a limitation of an use upon a fine, feoffment or recovery, with ^r. El. 394 

such power; there is no occasion for any consideration : there is 2 Co. 15a, 

occasion upon a bargain and sale, and covenant to raise uses. A ^^^ ^^-l" 

bargain and sale for diverse considerations in general is good with an Cr. Jac. 168, 

averment of money paid, or other valuable consideration, with an ^75. 

inrollment of the indenture as the statute requires. If there be a i Andcr. 141. 

covenant to raise uses, with a power to limit an estate or estates to ^ ^®- 76 a. 

any of his blood \ although this be general, yet he may limit an u^co.%% 

estate to any of them : for the consideration is certain. If R 25 a. 
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4 Co. i8 a. 
2 Cr. 164. 
2 Co. 3 b. 



Case XXXVI. publishes that he has a good lease for 1000 years; although he has 
~ not such a lease ; he is not subject to an action of slander : for this 
is his own title : but if another publishes it, he will be liable to an 
action of slander : for immiscet se rei cUitna, nihil ad se p^rtinenii, A 
kills B. s€ defendendo : in appeal by the heir of £. for the said death, 
although it be so found, no damages shall be given to the appellee, 
22 Ass. pi. 64. A. recovers land in a court-baron by plaint, without 
the king's writ, and enters ; he is not a trespasser ; for he has some 
countenance of the law. Dyer 285. Keyleway 26, For moving or 
carrying on vexatious suits, a man may be indicted for a common 
barreter. 8 Co. 36 b. 37 a. 



34 El. 

1 Co. 154 a. b. 
Lord Paget 's 
Case in the 
Rector of 
Chedington's 
Case. 

Uses, livery, 
estates. 

Raym. 48, 
Moor 494. 
Hob. 151. 

2 Roll. 260, 
784. 



Dally 93. 
Co. Lit. 48 b. 



[ page 248. ] 



I Cr. 399. 
I Vent. 84. 
Co. Lit. 46 b. 
I Lev. 77, 234. 
Co. Lit. 54 b. 
Co. Lit. 45 a. 



CASE XXXVII. 

A. SEISED of land in fee, covenants with B. in consideration of 
blood, payment of his debts, and discharge of his funeral, to stand 
seised to the use of C. for the life of A. and after the death of A to 
£. for 24 years for payment of his debts and discharge of his funeral ; 
and after the end of the said term to the use of his eldest son in tail ; 
A. is attainted of treason : he has nothing to forfeit but his life, and 
after his death the estate belongs to his eldest son by the said limita- 
tion ; for the term of 24 years is void ; because E. is not made 
executor to A and C. has not any estate, for he is a stranger to his 
blood. By all the Judges of England. 

Whence it follows, i. That a covenant to stand seised to an use 
for payment of debts and discharge of the funeral of the covenantor, 
will not raise an use ; if he to whom the use is limited be not execu- 
tor to the covenantor : for to the executor it belongs to pay debts 
and discharge funeral expenses. 2. A covenant or bargain and sale, 
after the death of the covenantor or bargainor, if the consideration be 
good, will raise an use to the covenantor or bargainor for life : so of 
a limitation of an use upon a feoffment, deed or recovery ; for an use 
is a volatile creature, and may commence at a future time : not so 
where an estate passes by livery ; to avoid abeiance, and to avoid the 
incongruity, that any one should have a particular estate without a 
donor or lessor : And this is by a rule of the common law. In the 
case of an use, it is raised out of the freehold, and when it is raised, 
the Act of Parliament of 27 H. 8, of uses, transfers it to the posses- 
sion. 3. A void limitation and no limitation are of the same effect : 
a lease for years to begin upon a void or impossible limitation, begins 
immediately ; ut res valeat, and to avoid repugnancy in the same 
deed. 4. A lease for life to A. remainder to A. for years, is a good 
remainder to him. 5. A limitation of an use after the end of a terra 
for so many years, (where there is a limitation of years upon a void 
estate) to begin after the term for years is ended, shall begin imme- 
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diately : it is otherwise if it be to commence after those years, with- Ca$e 
out mentioning the term. 35 H. 8, Br. Cases 257. _^^i^X^^'_ 

CASE XXXVIII. 

A. MAKES a feoffment in fee to B. to the use of C. for years, re- 35 El. 
mainder to the use of B. in tail, remainder to the use of the right 3 cr ^21^^^ 
heirs of A. This remainder is void as a remainder ; it is a reversion A. Mo. 371/ 718. 
If he had not limited an use in remainder after the estate-tail, there f ^^\^V\ 

7 Co. 7, Earl 

had been a reversion in A. and the limitation of such use by A. who of Bedford's 

has the fee, cannot make his heir a purchaser of the use ; and if A. ^^' 

makes a lease for 1000 years to begin after the death of tenant in chi^leigh's 

tail without issue, it is good ; for it is taken out of this reversion in Case, 

fee. By all the Judges of England. |ghf^''s 

A. seised of lands in fee, makes a lease for years to B. remainder ?,^^' ^\ \' 

, , ' Uses, estates. 

in tail to C. remamder to the right heirs of B. in this case B. has leases, done 
nothing in the fee ; it is a contingent remainder to the heir of B. If and remainder. 
C. dies without issue in the life-time of B. the remainder is void ; for L^ti. Rep. 306. 
the foundation and support of this contingent remainder fails ; for it i Rol» Rep. 
ought to have a freehold to support it when the remainder falls out ; Poph*^2 
and in this case it is not so ; for C. dies without issue in the life-time i Co. 134 b. 
of B. and B. during his life cannot have an heir. ^^ ^3- 

In this case a lease for years made by B. is of no effect any longer See 10 & 11' 
than for the years first limited to him ; for he has nothing in the ^- 3» <»?• '6, 
remainder. A. makes a lease for life, remainder to the right heirs of j^rhumous 
J. S. the lessee for life makes a feoffment in fee, in the life of J. S. children. 
A. may enter. 9 H. 6. A. leases land for life to B. the remainder to 3^^"' ^^^^' 
the heirs of the body of J. D. B. in the life of J. D. surrenders to A. 
the lessor ; the lease, notwithstanding the surrender, shall support the 
contingent remainder to the heirs of the body of J. D. So that if • 
J. p. dies having issue, in the life-time of B. the issue of J. D. shall 
take the estate. See the pleading in Archer's case, i Co. 63, for this 
point; and Chudleigh's case i Co. 113. Lessee for life, remainder 
for life, remainder to the right heirs of J. S. Lessee for life makes a 
feoffment in fee : J^ S. dies in the life-time of him in remainder for 
life : this right of remainder for life supports the contingent estate. 

CASE XXXIX. 

Resolved by all the judges of England ; where interest runs to Yel. 30. 

10/. per cent and a bond or mortgage is taken for half an year for 45 El. Barnes 

5/. and for other 5/. at the end of the year ; that this is not usury. Coke^2S3.^ 

A mortgage and a bond to pay the interest, is not usury ; but a double Usury. 

security. To take more than 10/. per cent in the case where the vLiw/^Vi«^! 

bond or mortgage is forfeited, id not usuty. [In a mortgage, although is mortgaged * 

for 100/. for a 
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Case there is a covenant in the indenture of mortgage, that the mortgageor 
_._^_ __ shall enjoy it until default of payment ; yet if the mortgagee takes 
year, and the the use and the profits, it is not usury.] {a). If A. promises to B. loo/. 
^rnS!f^K« for lo'. interest at the end of the year; and B. pays the interest, but 
land, and it is has ^ot the loo/. of A. this is not usury ; it is only a breach qi 
[page 249. ] promise. 37 H, 8, cap. 9. 13 El., cap. 8. 21 Jac. i, cap. 17, are 
worth some- the Statutes now in force for usury. 

tha^io/'^Lf ^^ * grant of a rent, or a lease for 20/. per ann. for 20 years, of 
ann. this is land which is worth 100/. per ann. be made for 100/. it is not usur}'> 
°°'"Thn*^°' if there be not an agreement that this grant or lease shall be void 
and the ' upon payment of the principal and arrears incurred, or the like, 
chargeable When more is paid than 10/. per annum, when interest runs so» 
are'to^lK: con- although an agreement be by parol as above, and the grant or lease 
sidered. be by deed, or fine levied upon such agreement : it is usury notwith- 

12 Ann«, cap. standing, by the force of the said statute. 

CASE XL. 

21 El. A TENANT in tail to him and the heirs males of his body, has two 

I Co. 88, sons ; he makes a lease for life, and afterwards suffers a common 

Csle^^ ^ recovery to the use of himself for life, remainder to B. for 24 years, 

I^er 373. remainder to A. and the heirs males of his body, and to the heirs 

™r niales of the bodies of the said heirs males ; the eldest son dies, 

recovery, ^ ^ 

estates, dis- his wife ensemt with a son bom afterwards, called Henry ; A. dies 
cent, relation, jj^ ^j^^ moming the 9th day of October, the first day of full term, 

(which then began the 9th of October) at which day, the 9th of 
October, the recovery was suffered ; A. having before constituted an 
attorney to appear for him ; this recovery afterwards was returned 
executed; and after the said execution, the wife of the elder son had 
. a son called Henry as aforesaid : resolved that Henry has the right 
to this land ; and not the younger son of A. 

By all the Judges of England. 

t Inst. 361b, I. The death of A. does not destroy the recovery; for the writ of 
Moor 141. entry was returnable Octabis Michaelis ; and the recovery has relation 
ii^"76, pi. 26, to the first day of the said return ; which is the 7 October, the day of 
to Co. 3§ a. the essoin ; and A. was then alive. 

I -Ajid.^. ^* '^^^ younger son before the recovery executed was seised of 

I Jones 10, the first intail : for this was not barred before the recovery was per- 
J^3jf 7*y *°^^' fected : yet the youngest son shall not have this land : for after the 

execution of the recovery the mtail ceases, and the said new mtail 

(a) Note to the Second and Third In mortgage) cotnent ne soit covenant 

Editions :— " I have vsntured to render in le indenture de mortgage, quod mort- 

the passage within this mark [ ] dif- gageot enjoyera ceo jesque default de 

ferent from the French, which I take to payment, sil mortgagee ne prist le use 

be misprinted, and which runs thus : — and les profits, nest usury.** 
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limited upon the use of the recovery shall take effect ; and the Case XL. 
youngest son is in of this 2d intail which he has by discent ; and 
therefore the son of the eldest son shall have it, and avoid this 
discent to the younger son. 

3. Although A. had nothing of the said second intail, because it Cro. El. 168. 
was not executed in his life-time ; yet this recovery barring the first ^ ^^^- ^^9- 
intail, the said use of the second intail descends upon the second DaU.17, pl.3. 
son : which is again divested by the said Henry. And although the 

father, viz., A. died and had nothing in the said use or intail when i Co. 99 a. b. 
he died ; yet upon the original limitation and original agreement, A. ^o* Lit. 50 b. 
was to be tenant in tail by the second intail As in case of an 
exchange, one of the exchangers enters and dies, and the heir of the 
other who had not entered, enters after his father's death : he has it 
by descent, although his father had nothing in it. So of a covenant 
upon a consideration and a condition precedent to raise an use to 

A. and his heirs, and A. dies before the performance of it, and the 
condition is performed afterwards : yet the heir of A. shall take by 
discent So of a condition broken in the life-time of the father, or after 
his death ; and the heir enters for the condition broken ; the heir is 
in by discent. So of a fine sur render to the conusee and his heirs ; 
and the conusee dies before entry : his heir shall have it by discent. 

4. The recovery aforesaid (although the land was in lease for 

years) does not vest any freehold in the recovery, before execution 074° 106 b.' 

of the recovery. If A. had died before the essoin-day, the recovery 

might have been avoided : for there was no tenant to Xhtpracipe, So 

of a covenant to levy a fine ; the death of the conusee before the [ page 250. ] 

return of the writ makes the fine levied erroneous : for the original 

writ abates by such death. 

A. covenants with B. to levy a fine Oc^ Michaelis i Caroli^ A. 
acknowledges a statute to C. 8 Octobris the same year ; the fine is 
levied according to the covenant and the conusance taken the 12 
Octobris aforesaid : this conusee shall avoid said statute by relation 
to the day of the essoin, which was before the said 8 day of 
October. Michaelmas Term now begins the 23d of October, by an 
Act made t6 Car. i. 

CASE XLL 

A TENANT in tail, remainder in fee to B. or the reversion in fee to 21 EL . 

B. B. makes a lease for years, or grants a rent-chaige, or acknow- i^°i.^r 
ledges a statute; A. afterwards suffers a common recovery, and Common 
dies without issue : this lease, grant of a rent, or statute are ^co^ery. 
avoidable by said common recovery : otherwise the recovery would recovery, 
be of no effect to the purchaser : and the recovery is paramount 

the said lease, rent^charge and statute^ 

By all the Judges of England* 
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Case XLI. These common recoveries were introduced in Ure time of H. 8. 
Moor 158 They were never heard of before. It is only a conveyance by 
6 Co. 42 a. consent, and the value is only a fiction : and because it is but a 
2°r'?1 ^^6 fiction, it does not bind a remainder, or reversion to the king. It 
Cro. Ell. 718. destroys voluntatem donaioris, it enables the tenant to destroy the 

estate of his lord. A donor makes a gift in tail to hold of him by 
knight's service ; this tenant by a common recovery shall destroy the 
tenure, and the estate of his lord, and shall give to a third person 
the remainder or reversion which his lord, &c, had, and which he 
who gives it, had not /us alimum vendit^ dot quod non habet. 
Tenant in tail shall not avoid his own lease by such recovery, nor a 
rent granted by him : and yet the recovery is paramount These 
recoveries are not now to be drawn in question. Communis error 
facitjus. As fines to bar intails were introduced by statute law ; it 
seems very necessary that a statute should be made, to make good 
the said recoveries for the time past and to come. The common law, 
which cannot endure repugnancies, and incongruities, requires this : 
it is an incongruity that the leases of the tenant in tail who suffers a 
recovery, or the statutes acknowledged by him, shall bind the 
Litt. ss. 689, recoveror who comes in paramount In the time of Judge Littleton 
690. such recovery would not have avoided a remitter ; as appears in his 

362 a.''^ ' ' chapter of remitter. There, is no occasion for a statute of Fines, if 

such recoveries will serve. In case of tenant for life, remainder in 
fee, it will not serve ; and yet if it had been upon a title paramount, 
or if the real value was recovered, it would serve. Writs of entry in 
the post for advowsons in gross, fairs, markets and liberties ; distress 
for rents where there is no reversion, nor tenure, nor grant: as 
where a gift in tail is made, reserving rent to the donor and his 
heirs ; and the tenant in tail suffers a common recovery : a distress is 
allowed for this rent These incongruities the common law, which is 
right reason, abhors: and that recoveries should be suffered by 
infants to bar them ; and the like of feme coverts. 

Anteprolem suscitatam tenant in tail could not alien at common 
law \ but he may by these recoveries. 

Where he in reversion upon an estate-tail grants a rent-charge, and 

tenant in tail discontinues ; this rent-charge is of no effect until the 

recontinuance of the estate-tail by him in the reversion, although 

tenant in tail dies without issue : but where a recovery is had by 

I Co. 62, cont. collusion against tenant in tail, and he dies without issue ; such 

4 Jr^"* '54« grantee shall falsify the recovery : for he is a stranger ; it is otherwise 

' of parties and privies to such recovery. Where a recovery is against 

* tenant for life, it must be by a writ of entry ; if agaipst tenant in tail, 

it must be by a formedon for the heir in tail. 

As the law is taken at this day for common recoveries ; if tenant 
in tail, the remainder in fee^ is attainted of treason; a common 
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recovery in his life-time, in which recovery he is tenant or vouchee, Case XLI. 
does not bar the said remainder ; for the estate-tail vests in the king 
without office ; if he dies and the heir of his body is vouched, this 
also is no bar to the remainder ; for in this case of treason, the estate* 
tail did not descend upon him, and it was vested before in the king 
without office. 33 H. 8, cap. 20, West. 20, de donisy is repealed by 3 Co. 11 a. 
the statute of 26 H. 8, a 13, for the forfeiture of estates- tail for 
treason, and where a forfeiture is given, it corrupts the blood, and 
therefore the estate never was in the heir in tail ; it is otherwise in 
case of an attainder of felony ; for West. 2, preserves the blood 
descendible in this case. Hobart in SheiTeild's case, against the Hob. 345. 
opinion in Dowty's case, 3 Co. 10 b. for this point. 

Sir William Pelham's case i Co. 3. 32 H. 8, c. 31. 14 El. c & 27 H. 8. 
These recoveries occasioned these statutes ; for where there is a re- , co.^b?'' 
covery against tenant for life, remainder in fee, and the vouchee Co. Lit. 36a a. 
enters generally into the warranty; the recovery in value went to 3^0, 6 b. 
him in remainder. 32 H. 8, c. 31, helped this case, where tenant 
for life is vouchee ; the statute of 14 £L helped it, where he is tenant 
or vouchee. Between these two statutes, tenant for life, being the 
tenant in possession, suffered such recovery : it was adjudged a for- 
feiture by the common law. Tenant for life confesses a real action 
brought against him by collusion ; this is a forfeiture. 5 Ass. pi. 3. 
So if he joins the mise upon the mere right. Quod meum est^ a tne^ 
sine mcy auferri non potest ; it is objected, how shall tenant in tail 
provide for his daughters or younger sons, or redeem himself if he be 
captive? And how shall purchasers have sure estates? Answ. 
Tenants in tail ought not to make isuch provisions ex rapto. After 
the 13 K I, until the 4 H. 7, the publick prospered, although estates- 
tail could not be destroyed. Our ancestors were frugal. Purchasers 
at this day by fine, may be sure of the estate- tail as long as it shall 
last ; and so may the purchaser of the reversion, if the reversioner 
will pass it This is a covetous avaritious objection, and has not 
legal justice in it. 

CASE XLII. 

The king seised of a manor in tail, remainder to his right heirs, 41 ri. 

grants this manor by patent to A. in fee ; this patent is void ; for the ^j^^^ ^Wood's 

king intended to pass one entire estate in fee, and not by fractions. Case. 

I. For the king's life, and afterwards to be made void by the successor^ Patents, 

heir in tail ; and afterwards to be revived again, where the king dies Moor '413. 

without issue. By all the Judges of England. ^ ^^- *54- 

Jones 79. 

This is an hard case ; where the king is not deceived in the con- Hob. 224. 
sideration, nor in the essence of the estate, and where the king has 
no prejudice ; but the possible prejudice is to the patentee; the 
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Case XUI. kbg's patent ought not to be avoided. This grant is good in the 
case of a common person, Principis beneficium deut esse mansurum. 
It is for the king's honour to maintain his patents ; and it is a dis- 
honour to him to avoid them, by too nice and subtle constructions : 
and frequently it is to the grievous loss of the patentee. 

[page 252. 3 CASE XLIIL 

41 Eli*. A. BARGAINS and sells a manor, to which an advowson was appen- 

Cromwciri ^^^^» ^° ^- ^^ ^^^ ^^ indenture not inrolled, rendering the yearly 

Case. rent of 42/. per annum to A. and his heirs ; with a clause of distress, 

C^^d't"' '^' and nomine pcena for default of payment, and it was agreed between 

uses, ex- ' them that A. should levy a fine to B. of the said manor with the 

tinguishment, advowson, sur conusans de droit come ceo^ and that B. should render to 

Moor 1^5, 471. 1^1"^ ^^ said rent as aforesaid ; and it was agreed by the said inden- 

1 Ander. 17, ture, that a recovery should be suffered to the intent aforesaid, pro- 
^Ander. 69. vided that B. should grant the advowson to A. for life ; and it was 
Cro. £1. 891. further agreed by the said indenture, that all assurances afterwards 

Yelv. 3. jQ jjg made of the said manor and advowson should be to the uses 

XMoy 44. 

N. Bendl. 201, aforesaid ; a recovery is afterwards suffered of the premisses ; and 

pl- 239- afterwards A. and B. levy a fine sur conusans de droit come ceo to C. of 

2*5." the said manor with the advowson ; and C. rendered the said manor 

with the advowsfu*, to B. in fee ; and the said rent to A. in tail, the 

remainder to a stranger in fee ; B. dies before any grant is made by 

him of the advowson to A. and A. made no request to B, to have the 

said grant made to him ; A. enters into the manor for breach of the 

condition. Resolved by all the Judges of England, and Barons of 

the Exchequer ; 

2 Roll, Rep. !• That this proviso makes a condition ; and that it was well 
356- created by force of the statute of uses of 27 H. 8, although the estate 
I Tones*i69. vested after the condition was created and made. At common law 
Littl. Sect. it had not been good ; for at common law the condition ought to be 
3^i^- ^ , annexed to the estate by the deed which creates the estate, and at 

I Inst. 203 D. '. - ii-i*!-! 

Cr. Car. 129. the time when the estate is created ; or by another deed delivered at 

1 Roll. 518. jijg ^^me, time when the estate is made. The statute of 27 H. 8, 

ordains, that the estate shall vest in the same manner as the use did ; 
and by the common law an use arose by bargain and sale, and a 
condition was annexed to it; and in like manner it shall vest by the 
said statute, upon transferring the possession to the use. 

2 Co. 71 a. 2. Resolved ; although the proviso be placed in any part of the 

• 2 Ander. 71. deed \ yet if it be substantive and independent, and relates only to 

Dyer47» pl- estate passed; it is a condition : if it be* qualified, it may amount 

I Inst. 146a. to covenant only; it is a covenant only; if there be a proviso and 

Dyet 150, pi. covenant in the deed, it t may enure to both. 
83* 

+ 2 Ca 71 b. Cro. El. 242, 3S5. Winch 36. Lane 109. 2 And. 200, Moor 706. Poph. 116. 
Hfurd. 49. 
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3. Resolved; That in this case, neither the rent nor the condition Case XLIII. 
is extinct, but remain by force of the said statutes of uses and said TrnstTisTbT 
indenture ; and although A. has only an estate-tail in the rent, the Vaugh. 52. 
remainder to a stranger in fee by the render of C. yet this being by *^®- 72 b, 
the consent of B. (C. being only an instrument between them) the 
acceptance of a lesser estate by B. is as if the fee of the rent had 

been rendered to him. 

4. A. conveys an estate to R upon condition, that he shall grant a 
rent out of the said land to A. in fee ; B. grants the said rent to A. 
in tail ; A. accepts it : the condition is not broken. 

5. The condition in the principal case was broken, because B. did i Roll' 438. 
not grant the advowson to A. in the life of B. although no request ^?°V^u 
was made; the law is the same in the case of land, and that the 2185/2190,' 
feoffee shall reinfeoff the feoflfer, and the feoffee dies without making * Ander. 73. 
such re-infeoffment ; understand this, although the feoffer made no 

request, where no time is limited for making the refeoffment : but if 

there be a day limited for making the refeoffment, and the feoffee 

dies before the day without making it ; it is no ♦ breach of the con- • i inst 219a. 

dition ; for the act of God has taken from him the time given to him ; ^ ^°- 79 h. 

therefore in this case, it is necessary to insert, that the feoffee and his 

heirs before such a day, shall make such estate. In the principal i RoU. 438, 

case of the grant of the advowson ; if before B. had regranted it to J^^^, .^^ 

A. the church had happened to be void ; this had been a breach of p page 253. ] 

the condition : so of a rent agreed by a grant with a condition to be 1*^1051. 222. 

paid yearly at Michaelmas ; and the grant is made after Michaelmas ; 2 Ander. 73. 

the condition is broken. ' Roll* R«P- 

6. A feoffment is made to two, upon condition to reinfeoff the i Roll. 439. 
feoffor; one dies: the condition is not broken; the other may i Roll. 451. 
perform it, if he has not incumbered the estate by taking a wife, * Co. 79 a. 
acknowledging a statute, or the like ; but if he has done so ; it is 
otherwise ; and the condition is broken. If the feoffment be made 2 Co. 59 a. b. 
to infeoff a stranger ; the feoffee has not time during his life ; as he 

has in the case where he is to reinfeoff the feoffor; but he ought to 5^0. 31 a. 
do it in convenient time. If a feoffment be make upon condition to I Inst. 268 b, 
infeoff the feoffor and a stranger ; and the feoffor dies ; it ought to be ^^ 5; 
made to the stranger; and the feoffor in his life-time might hasten it 8 £. 4, 14 a. b. 
by request ; and the feoffee in his life-time ought to make this re. 
infeoffment to the feoffor and the stranger; or to him of them who 
survives. 

CASE XLIV. 

A. SEISED of land makes a feoffment thereof to B. upon condition, 40 Eliz. 
to convey it to A. for life, remainder to the eldest son of A. in fee ; ]^^ ^Wm-^^ 
A. takes the profits, and makes a lease of the land to C. for years ; nington*sCase. 
and yet continues the possession in himself; B* acknowledges ^ 
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Cro. Car. 303, 
304. 



Case XLIV. statute to a stranger ; the years expire ; A. makes a feoffment of this 
land with warranty to his second son ; B. enters in the life of A- and 
infeoffs the elder son : this feoffment was good and lawful ; so 
adjudged and affirmed in error. 

Resolved ist, that A.'s taking the profits, and making a lease for 
years, was a disseisin to B. and suspended the condition. 2. That 
in this case an use does not result to A. for life, remainder in fee 
to his eldest son : if that should be so, the statute of uses would 
vest the estate; and B. could not make a lease for life to the father, 
remainder in fee to the eldest son. 3. A feoffee upon condition to 
reinfeofif is disseised, during the disseisin the feoffee acknowledges 
a statute ; the land during the disseisin is not liable to this statute ; 

Co. Lit. 30 b, and it is no breach of the condition. 4. When the father, being 
a disseisor, made a feoffment with warranty; he extinguished the 
condition ; and B.'s entry in the life of A. avoids the estate and the 
warranty. 

Cestuy que use at common law, or Cestuy que trust at this day, takes 
the profits; it is not a disseisin; for the feoffee comentit tacendo ; and 
in the principal case there was neither use nor trust; but an estate 
passed upon condition. 



1 Inst. 222 a. 

2 Ander. 18. 
10 Co. 49 b. 



44£liz. 
Kaym. 149, 
219. 

1 Vent. 241. 

2 Lev. 52, 53. 

3 Co. 77, Fer- 
mor*s Case. 
Fines, covin, 
averment, bar. 
2 Apder. 176. 
I Jones 33, 

211, 3»7. 
Winch, 116. 
Savil 85, 88, 
106, 107. 

1 Leon. 40. 

[ page 254. ] 

2 Vent. 3. 



I Jones 317. 
I And. 170. 
I Inst. 262 a. 
I Brownl. 230. 
Cro. El. 896. 



CASE XLV. 

A. MAKES a lease for years of land in Dale to B. rendering yearly 
rent ; B. has other lands of inheritance in Dale ; B. leases to C. for 
life the said lands leased to him for years ; and afterwards B. levies a 
fme with proclamations of all the said lands, which were his in- 
heritance, and of those which were leased to him for years; (the 
number of acres in the fine amounted to the whole) B. paid his rent 
yearly to A. during the years ; the said fine was levied of all the said 
lands, with proclamations ; and five years passed : A. shall not be 
barred in this case ; for there is apparent covin in levying this fine. 

By all the Judges of England. 

I. More acres of land do not pass by a fine, than the fine 
mentions, although the indenture, that leads the uses of it, mentions 
more acres than are in the fine ; for the fine is the foundation of the 
estate, and the estate ought to rise out of it 2. A lessee for years 
levies a fine sur conusans de droit come ceo : this fine is void ; for he 
had no freehold, partes ad finem nihil habuerunt, A lessee for years 
is ousted, by which the lessor is disseised ; the disseisor levies a fine ; 
five years pass, with the proclamations, (which also require a year) 
without claim : this fine bars the lessor and lessee. 3. If lessee for 
life, or the disseisor of lessee for life, levies such a fine ; the lessor 
has five years during the life of the lessee for life, to claim in ; or five 
years after his death, at his election ; for he has two titles ; one after 
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the death of lessee for life, the other by the forfeiture of the said Case XLV. 
lessee ; if he does not claim within five years, as above, after the said 
forfeiture ; he shall have other five years after the death of lessee for 

life. 4. Upon the statute of 13 £1. against usury; and 27 £1. against i Inst 35 a. 

fraud ; although fines be levied ; yet where there is usury, or fraud, Lane'^^J' 

or covin ; they may be averred so to be against any act whatsoever. 3 Co. 78 a. 

5. A disseisor makes a lease for life, and afterwards levies a fine with ^ Roll. Rep. 

proclamations to a stranger; although he had only a reversion ; yet P(^h.64, loa 

this fine and non-claim shall bar the disseisee. 9 ^o. 26 b. 

CASE XLVI. 

Resolved, that a special verdict may be amended by the paper- 29 El. 
book several terms afterwards ; for it is a manifest mistake of the 4Co. 52, 
clerk, who had the papers before him. ^oy nS, 119.' 

A. makes a lease for years to 6. rendering a fine ; upon condition P^li"- 260. 
that the fine shall be paid at a certain day ; B. redemises the land to , in^t.'26oa. 
A. before or after the day of payment of the fine ; this does not 2 Leon. 194. 
suspend the condition ; for it is collateral : if the condition had 5 Co. 22 a. 
been that the fine and rent should be paid yearly ; such redemise Owen 41. 
would have suspended the whole condition ; for the condition is ^ 

intire. 

A lease for years by estoppel ; the jury is * bound to find it under * ^ co. 53 b, 
the penalty of an attaint ; for they are sworn to say the truth. If Moor 96. 
they find an estoppel ; the judges are to judge according to the law \ instr'227 al 
upon the estoppel : so where an estoppel is pleaded. Cro. i Part, Cro. £L 36, 
iia 4 Car., after a lease is determined, the counterpart of the ^'co^ia^ 
lease belongs to the lessor. i inst. 47 b. 

A. makes an indenture of lease for 21 years to B. rendring rent; * Jones 459. 
upon condition of re-entry for default of payment : B. redemises the ' ^°^** 377* 
said land to A. for years, to commence 2 years after the re-demise ; 
during the 2 years B. makes default of payment of the rent : the con- ^ Co. 53 a. 
dition is not suspended ; A. may enter and avoid the demise and re- 
demise; for the suspension of the condition arises by a present 
interest passed by the lessee to the lessor, so that the lessee ought to 
have profit of it So adjudged and zS&rmtd in error. 

A. by indenture makes a lease for years to B. of land in which A. 
has nothing, reserving a rent ; afterwards A. by indenture demises 
this land to C. for 40 years ; B. attums to him : C. shall have this 
rent by the estoppel ; for he has the reversion by estoppel. Co. Lit. 218 b. 

A mortgagee demises the land to the mortgagor for years ; this 
demise does not suspend the condition ; for the payment of the 
mortgage-money does not arise firom the profits of the land ; and the 
condition is collateral. A lease for years is made of lands in posses- 
sion and reversion, rendring rent ; the rent issues intire out of both ; 

T 
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Case XLVI. and a distress may be taken for the whole rent, upon the land in 
[ page 255. ] possession, before the reversion falls into possession. 
Co. Lit 47 b. Tenant for life makes a lease by indenture for 1000 years, and 

afterwards purchases the reversion, and dies ; his heir shall avoid 
this lease : for it was the lease which gave the interest, and a free- 
hold is a greater estate in law than any term : but if a lessee for 
twenty years makes a lease by indenture for 1000 yeais : this is an 
estoppel ; if the lessor afterwards purchases the fee of the said land, 
it binds him and his heirs. 

A. by indenture demises all his lands in Dale to R for years, 
whereas he has none there : this is not an estoppel, because of the 
generality of it, although A. afterwards purchases lands there : so 
I Cr. no. where it appears upon the indenture that the lease is made by one 
who had not an interest (and who really had not) to make a lease : 
Dy. 244a 240 ^^ where a church in the incumbent's life-time, is appropriated in 
pl. 60. future to a body corporate : and the said body reciting this, makes a 

I? r^' ?f ^* \t:ist in the life of the incumbent ; this lease is void : for it appears 
Co. Lit. 352 b. by the deed that the corporation has nothing : but where A. recites 
Lit. R. 283. ^\^^ \^Q has nothing in the manor of Dale, and in truth he has an 
estate there, and he makes a lease to B. by indenture for years : the 
recital is void, and the lease is good by estoppel : pugnantia loquitur. 
but where the recital is true, the indenture does not bind : it is other- 
wise if there be no recital, and particular land is leased by the inden- 
ture, in this case, the estoppel remains. The law rejects a false 
recital which makes a contradiction. 

37 Ass. pL 17. 19 £. 3. A woman reciting that she is a feme 
covert (whereas, in truth, she is a feme sole) binds herself in a bond : 

1 Vent S4 ^^ bond shall bind her. A. recites that he has made a lease for 
6 Co. 36 a. twenty years to B. of certain land, and makes a lease for forty years 
' L^ ^^* ^^ ^^^ ^"^^ ^^"^» *^ commence after the determination of the recited 
Cart. 147. lease ; in truth there was no such lease for twenty years : the second 

2 Keb. 322. lease shall begin immediately. Co. Lit. 46 b. Plo. 148. 

CASE XLVII. 

30 Eliz. Lord The king grants to the Earl of Arundel and his heirs ex gratia 
Liimley's spccialiy certa Scicntia 6* mero motu^ omnia bona 6* cataiiafelonum^ <&* 

land's Case, filon' de se, attincf de proditiam^ de feicnia^ Utiagatof^^ in txigende 
Patents, expo- fositot^^ hominum suof^^ integre tenentium^ 6* non integre tenentium^ 
Carols. ^ residentium 6* non residentium de 6* in omnibus maneriis, 6* hceredita- 

Cro. 3 Car. mentis dicti comitis. The said earl was seised in fee of the hundred ' 

■nfe King's ^^ Paling in the county of Sussex ; B. held a tenancy in fee within 
grant of an the said hundred, of the said earl, as of his person ; B. was attamted 
i*°Tth^*'^'^* of treason committed by him in the county of Hereford, and had a 
belonging, lease for years and goods within the said hundred of Paling, 



passes 



the 
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and elsewhere where the earl had not any hereditament : resolved CaseXLVlI. 
by all the Judges of England, that the Lord Lumley, who has the T~\ , ., 
estate of the Earl of Arundel, shall by force of the said patent have it. 
the said tenancy, lease and goods. ^Co. 52, the 

The word de shall be construed, and relate to any tenure of the jand's Case. 
person, or of any manor of the earl : the word in relates to goods, 32 H. 6, 20, 
the word de to tenancies which are held of the earl, be the tenants \^^^ JJ^aU the 
resident, or non-resident. This is a good president to construe bene- lands of a man 
fidum pnncipis, quod decet esse mansurum. The words in a patent ex ^^'^^ted of 
certa sciential speciali gratia 6^ mero moiu^ make the case of the king good, 
like the case of the grant of one subject to another ; if the king be 9 Co. 47, the 
not evidently deceived. Shrewsburie's 

Case. 41 Ass. pi. 19. i H. 7, 13. 21 E. 4, 44. Plowd. 311. 

CASE XLVIII. 

Deans and chapters, parsons, prebends and vicars are disabled by AP £liz* 
the statutes 13, 14 & 18 El. to make any leases, but such as are pre- ^ ^c/^'ias^^^ 
scribed by the said statutes : and because they are persons disabled, tical persons, 
they cannot make leases otherwise to the king. The Statute of 1^^^*» P^'" 
I Eliz. as to bishops, excepts leases which they make to the king, and ^ page 256. j 
such leases are not bound by the said statute : but now by the statute ™bendf non- 
of I Jac. archbishops and bishops are disabled to make leases to the ability, pee- 
king otherwise than to a subject; and the king is disabled to take '°^r ^^^u 
any estates from them otherwise. u Co. 67 a, 

70 a, 73 a, 75 b, 76 a. I Roll. Rep. 152, 155, 160, 164, 166, 236. Carter 13. 
Hardr. 302, 445. i Jones 21. i Inst. 43 a, 44 b, 301 a, 342 a. 

CASE XLIX. 

A. MAKES a lease of certain land to B. for twenty-one years, by 38 Eiiz. 

indenture ; and by the said indenture covenants with B. that if B. at 5 Co. 20 b, 

any time during the said term, will surrender his lease to him, that Main's Case, 

he will make another lease to him of the said land for twenty-one Covenant, 

years ; A. afterwards by fine grants this land to C. for eighty years : n^ration'* 

B. in this case may maintain covenant against A. without any Co. Entr.pl. 6. 

surrender tendered : for such tender would be in vain ; for A. has crT'EPllo^ 

disabled himself to make a new lease to B. for twenty-one years 479' 

according to the said indenture. A. covenants to infeoff B. of the 2 Ander. 18. 

manor of Dale upon request; A. infeoffs C. of the said manor; ,°o. 

covenant lies against A. in this case, without request made ; for it Hardr. 387. 

would be vain. So adjudged and affirmed in Error. 347,^348, 40S. 

Lex nil facit frustra, Yel. 76. 

\^pnt 271 

A villain shall not have an appeal of mayhem against his lord : Yixyxxi 48. 
for it would be in vain ; he should recover damages, and his lord Winch. 29. 
should retain them. A. devises all his goods to B. and makes C. his ^^' ^' 
executor ; A. dies, C. dies intestate : the administration of the goods 

T 2 



276 Sixth Century. 

Case XLIX of A. shall not be committed to the wife or next of blood of A« but 
to B, for it would be in vain. 

Frustra petU quod statim alteri redden eogeris. 
Lessee for years, remainder for years ; this remainder hinders the 
surrender of lessee for years to the lessor : for it is one estate. But 
if A. makes a lease to B. by indenture for twenty-one years, rendering 
rent ; and afterwards makes a lease of the same land to C. by an- 
other indenture, to commence after the lease of B. determines : B. 
may surrender in this case. If the lease of C. by the other indenture 
had began with the lease of B. It had only been a lease by estoppel, 
and had not hindered the surrender of B. for it is not the same estate, 
and conjoined with B.'s lease. But in this case, if B. surrenders ; C 

4 Co. 5^e. b. shall enjoy his lease : and if in the last case B. attums to C C 

shall have it as a reversion, and also the said rent : and such rever- 
sion hinders B.'s surrender to A. the first lessor; for he is not 
immediate tenant to him. The grant of eighty years in the principal 
case, does not hinder R's surrender : for it is another estate, and not 
the same estate with B.'s original lease. But though it does not 
hinder the surrender, it hinders the lessor to perform his agreement 
to make a new lease. A. seised of land in fee ; makes a lease to B. 
for twenty-one years ; and another lease to C. of the same land for 
twenty-one years ; both by indenture, to commence inprasenti ; and 
delivered to both at the same time : these leases are void to both A. 
and B. 

CASE L. 

34 Eliz. Husband and wife levy a fine to B. of several manors ; and R by 

5 Co. 38, the same fine, renders one of these manors to the husband : and by 

Tcv S C&S6. • 

5 Co. 45 b. another render in the same fine renders it to the wife : this render 

6 Co. 66 b. does not make the fine erronious : but the second render is void : 
Br. Fines, 5. ^"^^ ^^ ^^ repugnant to the first : and there is the same law for fines as 

for other instruments ; the former part shall stand where the latter is 

repugnant to the former. 
8 Co. 59 a. In a will, if in one part of a will a manor be given to one ; and 

^c ^' b *^^ ^ra'^ manor in the same will is given to another : they are join- 

1 Roil. 757, tenants. No man shall alledge that for error, which is for his advan- 
759. 760, 784. tage ; as the conusee in the conusance, or the recoverer in the 
u Co. 56 a. recovery : but in the render of a fine, where he, to whom the render 
[ page 257. ] is made, has more disadvantage than advantage ; he shall reverse ft 

2 Sand. 46. for error : as where a father has two daughters ; and he levies a fine 

Cro. Eliz. 84, ^^ conusance de droit come ceo to A. and A. renders the land to the 

107. 

Dyer 315, pi. father for life, remainder to the elder daughter in tail, remainder to 

99- the younger in tail : the younger daughter, after her father^s death, 

Dy.^w. * '^^y bring error to reverse this fine, in the name of both ; and the 

^Ider sh{ill be symmon^d ^d severed ; and in this case the younger 
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sister shall assign error : for the fine is more to her dbadvantage Case L. 
than advantage ; for if there had been no render in the fine, the 
younger daughter and the elder had been coparceners. 

CASE LI. 

A prjEcipe quod reddat by a writ of entry in the post for common 3^ Eliz. Dor- 
recoveries, lies for an advowson, common, liberties, franchises, and ^ q^^ ^q. 
annual pension ; although by the ordinary rules of law, such writ does 37 H. 6, 31. 
not lie for them : for a common recovery is a common assurance by ^^ Eliz.*8?' 
agreement of the parties, of which the judges ex officio ought to take 34 H. 8, 20. 
conusance. - Adjudged and affirmed in Error. ^^Pj^j ^«a^ 

Communis error fadt jus. The fiction of common recoveries has J,^^"!; 32. 

been used in the assurances of the subjects for 100 years \ those j rqH. Rep. ' 

Which are past ought to be allowed : but defuturo it would be to the 303. . 

honour of* the law, that the parliament should establish them for the \^^^^^^^ ^ 

time passed; and leave them for the time to come to the antient seeiCo.Mib. 

law. The common law in its proceedings requires, i, truth, 2, order, 12 E. 4, 19 b, 

3, certainty, 4, congruity. These recoveries give such power to j^ov^ri^^"^ 

tenant in tail at thb day, that he may destroy the statute of West 2. were used 

Before the said statute, tenant in tail could not alien until he had earlier than 

, - , , , , our author 

issue ; but now he may by a common recovery : that proves that the mentions. 

common law did not allow it The statute of 4 H. 7, that a fine 9°* L^^;36i b. 

might destroy the intail, was not necessary ; if such recovery had ,0 Co. 37 b. 

been efiectual both for the intail and the remainder. The common Hard. 209. 

vouchee purchases lands, yet he shall not render in value. Tenant J^q" *' *^^' 

for life, remainder in tail suffers a common recovery ; he in remainder 3 Co. 60, 61. 

upon the warranty of this estate, and the voucher of the warrantor Co. Lit. 362 a. 

shall recover a fictitious value, which shall go to both estates, for 

both are but one estate ; yet this is not a bar to the said remainder. 

In truth a recovery to bar a remainder or reversion upon an estate 

tail, required the vouching of the donor or him in remainder, by the 

antient common law. If they were not vouched upon such recovery ; 

then the recovery was worth nothing against them : If they were 

vouched, all was well : for they themselves assented to it. 12 E. 4, 

2. 27 H. 8. Br. Cases 91. Doctor and Stud. 2 Dial cap. 28. Cro. 

I, Part 307. 14 H. 4. I H. 5. Donee in tail rendering rent makes 

a feoffment ; yet the donor shall avow upon the Donee, and shall 

have his rent and wardship if the tenure be so. See this in Butler 

and Baker's case. 3 Co. 25. 

CASE LII. 

Debt is brought upon an obligation ; the defendant pleads pap ± Cr. 254 
ment ; issue is joined upon this, and a verdict found for the plain- 37^^'^* 

tiff; the plaintiff shall have judgment by force of the Statute of NichoirsCasc. 

Verdict, jcof- 
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Case LII. Jeofails : if it be found with the defendant, he shall not havejudg- 
fails, confcs- ^^^^ > ^^^ ^^^s payment is no discharge of the obligation. Cra 2, 

Part 377. In the first case it appears upon the record that the debt 



SIOD. 



^^7 ^7^ 7^6 ^^ ^^* P^^^ ' ^°^ therefore, though the plea be faulty, the plaintiff 

884! ' ' shall have judgment In debt upon an obligation, the defendant 

I Brownl. 225, pleads that he sealed and delivered the deed to the plaintiff, upon 

Moor 12, 692. ^ condition, which the plaintiff has broken ; and so it is not his 

I Jones 140, deed ; a verdict finds the condition broken by the plaintiff; yet the 

Hoi). 68 69 plaintiff shall have judgment: for the deed was confessed; and a 

113. verdict against the confession of the party, is void. 9 H. 6, 37. 

Winch 76. Hob. 54. 2 Co. 4 b. 2 Cr. 85. Hutt 54. 3 Bulst. 301, 302. Hard. 2, 3, 
40. llane 81. 



[ page 258. ] 

3 Cr. 740. 
41 Eliz. 
5 Co. 45 b, 
Gage's Case. 
Fines, recov- 
eries, error, 
amendment. 
I Danv. 336 n. 
See 6 Mod. 
196. 

Noy 171. 
Moor 571. 
Poph. 23. 
Cro, Car. 270. 
5 Co. 40 b, 
46 a. 

1 Co. 15 b. 

2 Vent. 32. 



Dally 51, pi. 
18, cont. 



CASE LIII. 

If the teste of the original writ of covenant, is after the conusance 
in the case of a fine ; and so for the common recovery as to the 
teste of the writ of entry in the post ; they are amendable : for these 
are manifest mistakes of the clerk, although it was taken otherwise in 
the 39 Eliz. yet it was resolved as above the 41 Eliz. Note the Book 
of Entries 252. Fines are commonly acknowledged, and after the 
caption, the writ of covenant entered with an antedate. 

A fine levied as above, was affirmed by both benches. 

Fines and recoveries being conveyances by consent, are as feoff- 
ments or deeds ; and an error to reverse them ought to be palpable, 
gross and absurd ; and ought to be in the essence of the fine or 
recovery. The conusee of a fine has his choice to have it with 
proclamations or not ; if he does not chuse, it shall be with procla- 
mations. The officer to whom the entry of them belongs ought duly 
to make such entry at his peril : otherwise he is subject to an action 
to repair the damage sustained by his default Although the trans- 
cript of a fine be removed by a writ of error, yet the proclamations 
may go on b the Common Pleas. 



40 Eliz. 
5 Co. 49, 
Vaughan's 
Case. 

Amercement, 
judgment, 
pardon, error, 
mfant. 
Moor 394. 
Lane 71. 
2Cr. 207. 
I Brownl. 211. 
Yelv. 126. 
Latch 81. 
Palm. 412. 
8 Co. 61 b. 



CASE LIV. 

A QUOD ei deforceat is brought in Wales, in the nature of a writ of 
entry in the quibus ; pending this suit, a general pardon in parliament 
pardons all offences ; this was after the disseisin ; the suit continues, 
and the tenant makes defence, and the judgment is given against 
him; sed non in misericordia^ quia perdonatur ; this judgment was 
affirmed in error : for though it is a contempt and disobedience to 
the law, to hold the land after the pardon ; yet the tortious entry 
being the original offence, and being pardoned ; all the subsequent 
wrong is pardoned. Upon the return of a writ of entry in U qmlms 
against a disseisor, he renders up the land in court : he shall not be 
amerced ; for he obeyed when he was commanded. 
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An infant sues by prochein amy, and at full age prosecutes the suit Case LIV. 
by attorney; and is nonsuited : he shall be amerced. Otherwise, if ^ ^j: 7~" 
he had been an infant when he was nonsuited. In the principal case, 2 Sand. 227. 
where a wrongful entry is found, (forasmuch as in a general pardon ^f^* ^*'- 564- 
there are many exceptions) if the tenant when judgment is given iinst. 126 b. 
against him does not suggest to the court, that neither he nor his ' ^^^^ 215. 
offence are excepted ; if the judgment be entered quod capiatur^ it is {jy^a^' "^ ' 
not error : for there are many exceptions in a pardon ; and in a civil Moor 394. 
matter the court is not bound ex officio to regard it : but the court 
may if it will Cro. 2, Car. i, i Part, 32. Bettey and Leigh's case Canh. 132. 
judged accordingly in the Exchequer. If judgment in this case be as ^' ^ 
in the principal case, sed non in misericordia quia perdonatur^ it is 
good : for the judges may, if they will, take knowledge of a pardon, 
though it be not pleaded. 

CASE LV. 

A DEVISEE for life of an advowson brings a quart impedit^ and 3^ Eli«. 
alledges the presentation in himself, and none in the testator ; the cot's Case. ^* 
bishop is a defendant in this quare impedity and pleads that the clerk) QuareimpedU, 
which the plaintiff has presented to him, is schismaticus invettratus, and ^""j*' error ^^" 
that therefore he refused him ; a demurrer is joined upon this, and generalty, 
judgment is given against the bishop, and he is amerced to 100s, and ^ep^yation, 
a writ is awarded to inquire of the four usual points ; i. Si ecclesia sit 3 Leon. 198, 
plena. 2. Ex cujus prcesentatione, 3. Si tempus semestre prceteriit, [ page 259. ] 
4. Valor ecclesia per annum. Upon the return of this writ the &*c. 
plaintiff had judgment to recover his presentation and his damages ; 9?^^^^' 35> 
and the bishop was amerced. This amercement is not double j but i Xnder. 189, 
a repetition of the former. This case was adjudged and affirmed in '9^. 
error. In this case the plaintiff may waive judgment upon the 
statute of West 2, and take it according to the common law. 

Heresy, schism, irreligion, perjury, excommunication in the clerk ; 5 Co. 58 a. 
and outlawry in the patron or clerk, are sufficient causes to refuse a 
clerk ; and the first five are good causes to deprive a clerk : so of • * The case is of 
homicide if he be attainted of it, and not pardoned ; but if he be ^dclerfy'^' 
pardoned, it is not a cause to refuse a clerk, or to deprive him : for had. 
the pardon restores him to the benefit of the law. Hobart, 289. ^®^' "'»^^- 
Searle's case. 

CASE LVL 

A QUOD ei defarceat is brought in Wales, and prosecuted in the 38 ElLe. 
nature of a writ of right, according to the course there; by force of p^^n^casc. 
the statute of 12 K i, the tenant joins the mise upon the mere Droit, error, ' 
right, and afterwards makes default; and without a petit cape ^^r, gales, 
awarded, judgment final is given against him ; the tenant brings a and petit. 
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Case LVI. 

Moor 403. 
2 Rol. Rep. 
29. 

F. N. B. 6. 
Carth. 47. 
Cro. Eliz. 503. 
I Inst. 295 b. 
Above, 142. 
5 Co. 86 a. 



5 Co. 90 b. 



8 Co. 142 b. 
2 Cr. 645. 



Yel. 155. 
8 Co. 143 a. 



8 Co. 143 b. 



writ of right against the demandant, who had judgment ui supra and 
execution ; he pleads the first judgment in bar : and judgment is 
given that it is a good bar ; the plaintiff, who was the tenant against 
whom the first judgment was given, brings a writ of error upon this 
last judgment ; and assigns for error, that a petit cape was not 
awarded before the first judgment : non allocatur ; the first judgment 
was affirmed : for although it be erronious, yet it is in force imtil it 
be reversed; and this writ of error is not to reverse the first 
judgment, but the second judgment; the second judgment was 
affirmed in error. 

A writ of error should have been brought to reverse the first 
judgment, and if it had been reversed ; yet it had not reversed the 
second judgment : for the second judgment was collateral and inde- 
pendant, and it is executed. A plaintiff in debt recovers, and has 
judgment and execution ; the sheriff suffers the defendant to escape ; 
the plaintiff recovers in debt against the sheriff; and afterwards the 
judgment for the original debt is reversed : yet the judgment against 
the sheriff is not reversed. So where a defendant is taken in 
execution upon a judgment upon a recognizance; and the sheriff* 
suffers him to escape. It is otherwise where the later judgment 
depends upon the former; as redisseisin upon an assise; or a scire 
facias to execute a judgment in debt. 

The trial in Wales in a writ of right upon the mise joined, is by 
twelve jurors only, according to the said statute of Rutland : in an 
appeal there for murder or robbery battail does not lie, for this 
reason. A. recovers in debt against B. R is outlawed after 
judgment ; this outlawry is void in law ; the sheriff suffers B. to 
escape : A. brings debt against the sheriff, and counts that B. was in 
execution by force of the said outlawry ; the sheriff demands oyer of 
the exigent, and it has an imcertain return ; the Court declares it 
void ; after this the defendant pleads nul tiel record : the plaintiff is 
barred : for his writ of debt has no foundation. In a writ of right, 
if the tenant before the mise joined, loses by default, he may have a 
writ of right against the demandant, who has execution against 
him upon the said judgment by de&ult 



[ page 260. ] 

41 Eliz. 
5 Co, 100, 
Penruddock*! 
Case. 

Nusance, ex- 
tinguishment, 
qtiodpermitiaii 
necessity. 
Raym. 424. 
469. 



CASE LVIL 

A. BUILDS an house, so that it hangs over the house of B., and is a 
nusance to him : A. makes a feoffment of his house to C, and B. 
a feoffment of his house to D., and the nusance continues: now D. 
cannot abate the said nusance, or have a quod petmittat for it, before 
he makes request to C. to abate it ; for C, is a stranger to the 
wrong : it would be otherwise if A. had continued his estate ; for he 
did the wrong : but after request, and before prejudice sustained, D. 
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may abate the nusance, C. having the house. So adjudged and Case LVII. 

affirmed in error. 2 Bulst 16. 

If after such nusance made, both houses are purchased by one 2 Inst. 405. 

man, and he makes several feoffments of them to several persons ; in q]^\^^^i 

this case the nusance is without remedy : for it was extinguished by 373. 

the unity of estate, and the feoffee cannot be in better plight than Cro. Eliz. 191. 

his feoffor was: but after such unity and feoffments; air, light, f.N. B.i24h. 

gutters and reparations remain not extinguished : for they arc Cro. Elk. 269. 

necessary for the life of man, and the support of houses. If ^ °' ^** 

nusances be increased after several feoffments, these increases are | xj^y\ 122. 

new nusances ; and may be abated by the respective feoffees without i Cr. 419. 

'^H^^^* 97. I Keb. 

553» 625. 
CASE LVIII. 

A. SEISED of three acres of equal value held by knight's service in 41 '^^ 

capUcy conveys two of them to the uSe of his wife for life ; and makes gi^E^ward 

a feoffment of the third to the use of such person, and of such estate Clere's Case. 

as he shall limit by his will : afterwards he devises the third acre to ^^^f?» *^"' 
_ , - , , ' ^ ' * . .,1 1 r»<i . 1 . • struction, de 

B. m fee without any reference to his will and power. This devise is faits. 

good for the third acre, not as a devise : for he has executed his J?^'476,567« 

power before by the conveyance of two parts to the use of his caEnir. 128. 

wife; but as a limitation of the use upon the feoffment ; ut res magis Cro. Jac. 31. 

valeat. And this is out of the Statute of Wills of 32 H. 8, which HetL'35" ^* 

holds only in three cases, where a conveyance is made. i. For Hard. 396. 

advancement of the wife. 2. Preferment of children. 3. Payment ^m'^j^' 

of debts and legacies. These two acres conveyed to the wife are Hob. 160. 

within the said statute for a third part of the said two acres, if a 

wardship should happen : for this conveyance to the wife is within 

the statute. Adjudged and affirmed in error. 

Justice Shelley, gave good advice to the learned in the law, to Tenure in 

make a construction of every deed or will according to the intention *^!!!?'2j^*"^ 

of the parties, if it may possibly stand with the law. Formerly 12 c. 2, c. 24. 

voluntas donatoris^ as well as voluntas testataris. habuit intcrpretationem Devises are 
, . - , . now good for 

latam &* bentgnam. the ^hole, 

CASE LIX. 

A. GRANTS an annuity to B. for life, for maintaining a castle ; in 43 Eliz. 

annuity brought upon this grant, the plaintiff need not shew in his 7 Co. 9b, 

declaration that he has maintained the castle : for it is a condition c^e.' 

subsequent (as where an annuity is granted pro consilio ifnpendendo\ Annuity, 

and the estate is vested. It is otherwise where a man retains a condition. ' 

servant by the year, for a salary ; in debt for this salary the plaintiff Hard. 9, 79. 

should declare that he has done his service, or tendered it : for this ^ 1^): |^' 

b an action which ought to aver a consideration : not where the Hob. 106. 

I Salk. 171. 
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Case LIX. covenants are reciprocal, the one to serve, the other to pay ; for they 

2Brownl. 98. ^^^^ mutual remedies. If the condition be precedent, the per- 

Doct. pla. 91. formance of it ought to be shewed in the declaration. In the case 

Palm^Vr^ where an abbot grants an annuity /r<; const/to impendendo^ in annuity 

Hob. 41. brought against the successor; the plaintiff in his declaration must 

[ page 261. ] aver, that the counsel was given to the * successor : for otherwise he 

X Sand. 320. is not liable to the annuity. By the Judges of both Benches. 

* The Case cited 7 Co. 10 b has the predecessor in this place. 

CASE LX. 

Tr. 31 Eliz. '^HE king for a great sum of money bargains and sells to A. the 

Hare's Case, manor of Stepney, and the marsh of Stepney in fee ; and the king 

Pa^ents?^ moreover grants that the said patentee shall have the said manor and 

Cro. 34. marsh as amply as it came into the king's hands by the grant and 

Patents rela- surrender of the late bishop of ^London ; and in truth the king had 

tion. not the marsh by such grant and surrender, but only the manor, and 

D^r 8\ ^^^ ^^ marsh from others : resolved by all the Judges of England, 

p ' that the manor and marsh pass well by this patent Words of 

Bargain and bargain and sale in the case of the king amount to a grant, although 

^c- the king cannot stand seised to an use ; for these words at common 

law make a grant: the said reference, in the said patent, to the 

Bishop of London's surrender, is in the king's covenant ; not in the 

Yel. 48. body of the grant : and therefore it does not vitiate the patent, the 

10 Co. 113 a. first certainty in the king's patent is sufficient, where the king is not 

XaOI/. 171* - . B.a. 

deceived m his grant. 

The king grants the manor of Dale of the value of 5/. per annum 

to A. If it be of the value of 10/. per annum, the patent is void ; 
Yel. 47, 48, 42. for the value is in the same sentence with the grant : but if the value 
10 Co. 113 a. be mentioned in another sentence, and not in the grant, the grant is 

good. Utile per inutile non vitiatur, Cro. 2. Jac. i , 34. 

The king grants the manor of Dale, which he has by the attainder 

of J. S. or the grant of J. S. and in fact the king has it not so : this 

patent is void; for the king is deceived in his grant. 9 H. 6. 
10 Co. 109, Legat's Case. 

1 10 a. 

CASE LXI. 

39 Eliz. A. MAKES a feoffment in fee to B. upon condition, that if A. 

5 Co. 95 b, within a year after the death of B. shall pay 100/. to the heirs or 

Goodal sCase 

Condition ' cxecutors of B. that A. may re-enter ; B. makes a feoffment of this 
verdictjudges. land to C, and B. makes his testament, and makes his wife and his 

heir his executors, and dies ; A. within a year after the death of B. 
by agreement with the heir of B. at a time and place limited for the 
payment) pays the 100/. to him : and by the said agreement, A. is 
immediately to have back 30/. of this loo/. and all is done accord* 
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ingly : the entry of A. upon C. is not congeable. So adjudged and Case LXI. 
affirmed in Error. ' 



1. Resolved, that this colourable payment is not a payment of the ' }^^' 309 b. 
100/. but of 70/. only : and the law will not allow such fictions and 303, ^3. 
colours to the prejudice of a third person. Godb. 299. 

2. Payment to C. had not been good; for the persons are ex- Ljuie48? 
pressed to whom the payment shall be made. It is otherwise of a Cr. Eliz. 383, 
feoffment upon condition, thatif the feoffee do not pay to the feoffor Q^y^f. - q,, 
such sum, that the feoffor may enter : the feoffee of the feoffee may Litt. Rep. 129, 
pay it j although the person who (by the agreement) should pay it, is 1^^^^ 

the first feoffee : for this is for the preservation of the tenancy of the i Rol. 421. 
second feoffee ; but in the principal case, the payment is to defeat Cro. Elk. 384, 
the estate. 8 Co. 90b. 

3. A real payment to the heir, or one of the executors, would have Hard. 11. 
been sufficient Poph- J«x 

4. A. is not bound in this case to give notice to C. of this pay- [ page 262. ] 
ment, or of the death of B., for C. is a stranger to the payment ; and 

may know of the death of B. as well as A. 

5. Resolved, that where there is a special verdict in this case, it y^\^^' ^^^' 
being in ejecHone firmay and the jury omits finding the lease, but 2 Vent. 3. 
finds with C. if the said pa3rment be not a performance of the con- ' V<?iit. 118. 
dition : that this finding is a finding of the lease, and of all matters carth.Y58> 
necessary to maintain this action. Cart. 81. 

6. If B. in the principal case had not made this feoffment, the ^i?" J^* ^^ 
said colourable payment has been sufficient to defeat the estate : for Cro. Car. 22, 
the heir of B. might prejudice himself /and one executor may pre- 392, 45^ 
judice the other; for they represent one person; but an executor 702. 
cannot prejudice a third person. Cro. Elk. 238, 

Where a special verdict finds the special matter, and concludes ?" 
against the law ; the law and the judges reject the conclusion, and Hob. 53. 
will judge according to the special matter : as where they find a 3 Cr. 181, 182. 
remitter, and they conclude against it But upon the * general issue « ?1 !'.^' , 
of not guilty, if the jury gives a general verdict, and mistakes the "^"* ' 
law in it; as where they find for the heir of the feoffee where land 
IS conveyed to his father in perpetuum ; this verdict ought to be Hob. 227. 
received : but the jurors are liable to an attaint for their presump- 
tioiL A jury upon the general issue, against an indenture shewn to 
them in evidence by way of estoppel, may find the truth of the 
matter; and the court shall judge accordingly. In pleadings, 
estoppels bind parties and privies. Cro. 2, Part no. 4 Jac. i. Dy. 249, pi. 6a 
Dyer 244. 37 Ass. pi. 17. 19 E. 3, i. Co. 148. Rector of 
Cheddington's Case. Rawlin's Case, 4 Co. 52. 
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Case LXII. 

Mich. 27, Eliz. 
Byrchley*s 
Case. 

4 Co. 16 a. 
Shire v. King. 
Book of En- 
tries, 22. 
Slander, ac> 
tiun sur le 
case, attorney. 
I Leon. 336. 
Hob. 9. 
Winch. 40. I 



CASE LXII. 

These slanderous words were spoken of an attorney, " thou dealest 
on both sides, thou deceivest many ; " an action lies for them : for 
they are a slander to him in his profession ; if the words be true, the 
said attorney ought to be indicted, convicted^ fined and imprisoned, 
and put out of the roll of attomies, and cast over the bar. 

Adjudged and affirmed in Error. 

Such words spoken of a counsellor will maintain an action. Note 
in the book of Entries, title Action sur le Case. 

Bulst. 134. Poph. 177. 3Bulst. 266. Cfo. Car. 15,460. i Vent. 50. Counoellor. 



31 Eliz. 

tCo. 18 b, 
lingby'sCasc. 
Covenant, 
joinder in ac- 
tion, authority 
and poyar. 
Nugation, 
exposition de 
parols. 
3 Leon. 160, 
161. 

2 Leon. 47. 
I Bulst. 26. 
I Sand. 155. 



[ page 263. ] 

Hob. 128. 
Raym. 6, I. 
Ander. 53, 54. 



CASE LXIIL 

A. CONVEYS a manor to three in fee ; and covenants with them 
6^ quolibet eorunty that he has conveyed a good estate to them : this 
is a joint estate ; and therefore a joint covenant ; and they ought to 
join in covenant before partition : for it is a covenant real, and goes 
with the estate. If three manors had been conveyed to three 
persons severally with such a covenant; this had been several 
covenants, and not a joint covenant In the principal case, after 
partition, the said feoffees may have several actions of covenant : for 
it is a real covenant, and goes with the estate : and the word 
quolibet in this case helps them also aller partition. Adjudged upon 
Error in the Exchequer-Chamber. 

There is a great difference between a power given to two, and an 
interest given to two. A lease for years is made to two, b* cuilibet 
eorum ; this is a joint lease, and the words cuilibet eorum are void : 
to maintain quiet, and avoid contention. So of an obligation made 
to two dr* cuilibet eorum, or a grant of the next avoidance to two &* 
cuilibet eorum: but a power to sell, let, or make livery to two &» 
cuilibet eorum, is good ; for there is no profit Cupido divitiarum est 
causa belli, A grant of the next avoidance to two 6^ cuilibet eorum, 
to present A. to the said church, is good : for the contention is 
avoided by restraining both to present A. 



Mich. 44, £1. 
C. B. 

Yel. 23, S. C. 
3 Cr. 729. 
Cro. 127. 
I Brownl. 82. 
Mo. 667. 
Wherinwood 
versus Shawe. 
Jointenants, 
tenants in com- 
mon, joinder 



CASE LXIV. 

A. DELIVERS 40/. to B. to be delivered to C. and D. to be divided 
between them; they bring two several actions of debt for their 
respective 20/. adjudged that this is well, and affirmed in error. 

A. delivers 100/. to B. to deliver to C. if it be not delivered 
accordingly, debt or account lies for C. against B. A. recovers 
damages in trespass against B. A. may bring debt for it : for in this 
case the law makes B. debtor to A. Where land is devised to two 
equally to be divided, there they are tenants in common : otherwise 



■■ 



Sixth Century. 285 

of 40/. given to them, as above : for an obligation is entire ; but the Case LXI V. 

two 20/. are several And as in the principal case, where forty pounds jn action. debt» 

are given to an abbot and a la3rman, they are tenants in common for devise, ac 

the reason aforesaid. A feoffment to two in fee, the one moiety to co™P*' 

one, the other to the other, they are tenants in common. Litt 298. vicil llrer do 

But if it be given to two and their heirs, equally to be divided entries, title 

between them ; there they are joint-tenants before partition : for j^^^ 2a 

perhaps they never will divide ; and they cannot be tenants in 41 E. 3, la 

common, unless upon the said feoffment and the words of it ; and ^^^ ^^' P^* ^* 

perhaps they never will make partition by consent between them- Salk. 391. 

selves. But if a devise were in these words, they would be construed J?.^*^* 

otherwise. If land be given to two and their heirs, habendum as 288. ' 

tenants in common ; the habendum is void ; and they are joint ^ £* 3* 9^. 

tenants. ^ ^^ ^^' 

Ratclift's Case, F. N. B. 120. Co. Lit. 183 b. Litt ss. 298. Ca Ut. 190 a. 

CASE LXV. 

A. BRINGS an action on the case against B. and C. guare exalta- Mich. 28 £1. 
verunt stagnum, 6-r, by which A.'s meadow is surrounded and over- H* ^' 
flowed with water ; upon not guilty pleaded, a verdict is given for bV Nusance, 
the plaintiff, guod erexit stagnum^ ut prafertur; the plaintiff has 9- 
judgment, affirmed in error : for exaltavit is all one in substance with g Ass. pi. 7. 
erexit. This action was brought against two, and damages given ; 16 £. 3. 
they brought a writ of error; and one of them released the errors : ^^^ |^' 
this shall not hurt the other; for they are joint-sufferers. So in 33 H. 6, 26. 
ejectume firmce^ where a verdict and judgment are given against two ; ^' lL''^.. 
tiie release of one shall not grieve the other, in case of error brought Dyer 248. 
by both. So in an audita querela brought by two, where a statute is ^ ^'- "7» 89a. 
extended upon them both. Ruddock's case. 6 Co. 25. Note 4C0. 84,Lut- 
Entry 89. 10 H. 6. Tooker's case. 2 Co. 62. 68 a. b. trel's Case. 

So where two joint-tenants are plaintiffs in an ejeciione firma^ or Nusance, le- 
demandants in a real action ; the release of one shall not bar the ^^^l ^''°^'a, 
other ; but the other shall proceed as to his moiety. 

Jn verbis non verba, sed res 6^ ratio quarenda est. Res inter alios 
acta nemini nocere debet, 

CASE LXVL [ page 264, ] 

A. POSSESSED of a term, devises it to his wife for life, remainder to 27 £1. 

his children unpreferred, and makes her executrix; A. dies, she ^oCo 47l>. 

assents to the legacies ; afterwards she takes husband ; he sells the Plo. 516, 539. 

term ; the wife dies, the children unpreferred enter : their entry is ^K?f ''^il^^' 

congeable. Where the sheriff upon 2l fieri facias sells such term upon 8 Co. 9i5b. 

a judgment given against the husband, and execution against him by Devise, execu- 

Hcri facias in the life of the wife ; if this judgment be reversed by xitm estate 

writ of error^ the sale shall stand during the coverture ; restitution sh^ tail, chattels, 
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Caie LXVI. be of the value only. Judged and affirmed in error. Where the 

5 Co Qob sheriff by jUri facias sells the term or goods of a person who has a 

3 Cr. 246. right to dispose of them, and against whom judgment is given : such 

sale shall stand after the judgment is reversed, 
y Cr "504 ^^ ^ ^^'^'^ ^® delivered to him who has execution upon a judgment, 

% Vent. 95. and the judgment is reversed by error ; the plaintiff, if he will, may 

7 c' It^' b ^^^ ^ ^^ ^^ restitution of his term again out of the hands of the first 
Plo. 544. plaintiff; and the plaintiff shall not bear the damage of the decrease 

of the term. A devise of land to A. and his children, if he has 

no children, is an estate tail ; if he has children, they are joint-tenants 

• Occupation, for life. The devise of a term for life, is all one with a devise of the ♦ 

'' use of a term for life : it is otherwise of a chattel personal ; for where 

t Occupation, it is devised for the life of one, the word f use ought to be used; and 

' the remainder of the § use of such chattel is good Br. Cases 388. 
ff. ^ ' Wheatley's case, Hobart 180. Where an original writ or bill is vi 

I Vera. 35, ^ armiSy although it be an action on the case, judgment against the 

contra, and defendant shall be quod capiatur. If a writ or bill be general upon 

laf "ci^^' the case without vi &* artnis in the writ or bill, the judgment may be 

I Cr. 325,377. capiaiur or amcrciatur : and both well ; although the count be w* <&• 

9 Ca 50 b. armis. Judged and affirmed in Error. 

CASE LXVII. 

3^ ^^' A. AND B. make mutual assumpsits the 30 Nat^emb, 29 EL to stand 

Bedell's Case to the award of C. of all controversies between them ; a judgment among 

Y^^ » r oiYiQT things was put into the award ; an award is made of two things, 

10 Co. 130. ^^^^ ^ s^^^ P^y ^5^' to R at a certain day in satisfaction of the said 
Count, dam- judgment ; and that A. shall make a release of all demands to B. 
i^l.*242^&c ^^^^^ *^ ' Februarii ensuing the said 30 Novembris ; B. brings an 
Gold. 91.' action upon this assumpsit against A. and the plaintiff declares of the 
I Lecn°i7o ^^^ ^^ points broken, and it is found with liim, and entire damages 
I Rol. Rep. are given : resolved that the count was good, although the breach be 
^9, 437. assigned in two points ; for it is not as a penal obligation to perform 

8 & 9 AYiil. 3, several things : for in such case the plaintiff in his replication shall 
c. II, s. 19. assign one breach only ; for that is sufficient to forfeit the obligation : 
Hardr. x^ ^^^ ^ ^^^ ^^^® ®^^y damages are recoverable ; and they are relative 
Palm. 107. to every breach : as in case of many covenants contained in one 
l>^r 370- deed. It was resolved that the entire damages were ill given, and 
19 £. 3. made the judgment erroneous : because the release is of more than 
Fitz. Abbe, ^j^ submitted to the award These damages shall be understood to 
5 Ca 35 a. be given for these two breaches. Understand this case, that there 
Hob. 191. ^iras no averment taken by the defendant, that the other controversies 

I Sid! 154,252. were between the said 20 Novembris 6^ i Februarii, 
J Salk. 74, 75. 
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A submission to an award of all controversies to that day, is CaseLXVIl. 

made 30 Novembris^ so that the award be made before 10 Decembris ; ^ - -1 

the award is made 5 Decembris: this award is good; for the law 

supposes that there were not any differences between them, except i Sid. i54>252. 

those until the 30 of November, if the contrary be not shewed and J^saik!^ 7<. 
averred in pleading. 

CASE LXVIII. 

A. MAKES a lease for life to B. and afterwards makes a deed of 32 El. 

feoffment to C. with a letter of attorney to E. to deliver seisin to C. ^^^ "3ii 

R delivers seisin, B. being upon the land and saying nothing; after- iinkt. 48,52b. 

wards B. attums to C, the reversion in this case is well passed. 5 Ass. pi. 8. 

By all the Judges of England. FUffment. 

It was the mtention of the parties to covenant to pass this land by f^ojjJJJJj^l' 

livery ; but because the land was to be passed, and because the Co. Lit 49 b. 
reversion of the land is the land ; the reversion shall well pass. But 

such deed of feoffment will not raise an use, although it be inroUed 8 Co. 94 a. 

afterwards : for an use is not the land ; it is something else ; and it \}J^\ ^^ 

is indeed no more than a real confidence. A bargain and sale of a Yel. 124. 

manor to which an advowson is appendant, by indenture not inrolled, ^ Brow]^2oi. 

does not pass the advowson : for it was not passed as severed, but as Dyer 374. 

appendant ; and it cannot pass as appendant ; for the manor does 7 Co. 40 b. 

not pass. A covenant by indenture between father and son, in con- 25 a. ^* ^^ * 

sideration of a sum of money to raise an use to the son, ought to be 8 Co. 94 a. 

inrolled : but not if it be for money and natural affection. Martel's Cart"i44 
Case. 38 H. 8. Br. Cases 240. 

CASE LXIX. 

Although the king, as to his natural person may be within age ; 4 EI. 

yet his natiu-al person being joined with his politick, they are one P^o^d. 213. 

indivisible body : and he shall not avoid his grants made within age, jra°fve!^^e, 

nor his leases, by nonage ; whether he be seised in tail, or in right nonability, 

of the Dutchy of Lancaster, or in right of his crown. The lands of iJ^ncaste/ 

the Dutchy of Lancaster are severed from the possessions of the duress, 

crown, as to the manner of granting them : but for age, aid, and ^^^ ^^ 
such x)ersonal relations, the duke is as king. But the king may 
avoid his grants by duress ; as in case of rebellion, if the rebels, 
having the king in custody, extort grants from him ; as it happened 
in the case of H. 3 in the barons' wars. Keyleway has this case 
among the cases of the Iter. 

CASE LXX. 

In trespass, the defendant pleads in bar; the plaintiff makes a 36 £1. 

oew assignment in his replication; the defendant rejoins that the 3C''^>493* 
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Case LXX. places mentioned in the bar and in the new assignment are all one ; 

Poph lOQ "P^^ *^^^ *® plaintiff demurs ; the plaintiff has judgment ; affirmed 

2 Cr. 594. in error. For the plaintiff shall never be received to give evidence^ 

Hob. 16, 176. that the trespass was done in the place named in the bar ; for he has 

novel, at^ign- denied that, by his new assignment ; and therefore the defendant's 

roeni, evi- rejoinder is vain : the defendant ought to have pleaded to the new 

murrer. assignment. 
Dyer 264. 3 Cr. 812. 2 Salk. 453. Hob. 176. 



CASE LXXI. 

A. HAS judgment against B. in waste, to recover the place wasted, 
and a writ was awarded ad inquirmdutn de damnis ; the sheriff and 
the jury have no occasion to go to the place wasted ; for the waste 
is confessed ; they may enquire of damages at another place. It is 
otherwise where the recovery is by default at the grand distress ; for 
in that case, the statute of West 2 requires that the sheriff should go 
to the place wasted. Adjudged, and affirmed in error. Where there 
are several lessors, and two several lessees, and afterwards A. has 
both the said leases, and B. both the reversions ; B. may have one 
writ of waste against A. and count specially. Two coparceners 
make several leases to several persons : they cannot join in waste ; 
they ought to have several writs. Waste assigned in prostemendo 
unum messuagiuMf is well assigned; although only part of the house 
be pulled down. 

CASE LXXII. 

30 El. Nusan's 1^ assise, the defendant pleads, nul tarty nul disseisin ; the jury 
Case. finds that the defendant disseised the plaintiff of the land put in view 

Verdict, nuga- ^"^ mentioned in the will of J. S., and the verdict does not find the 
tion. will of J. S. The plaintiff had judgment, affirmed in error; for the 

finding of the disseisin of the land put in view is sufficient, and the 

mentioning the will of J. S. is surplusage. 

Superflua non nocent. 



[ page 266. ] 

Mich. 31 £1. 
Bank le Roy. 
Dyer 204, 214. 
Waste, Vis- 
count, joinder 
in action 
F. N. B. 60. 
3 Cr. 263, 18. 

Yel. 63. 

2 Cr. 330, 

544. 

I Kcb. 573. 

8 Co. 37 b, 

38 a. 

I Cr. 219. 



37 El. 
II Co. 54 a. 
5 Co. 76, the 
Earl of Pem- 
brook's Case, 
Cromwell's 
Case. 

2 Co. 71 b. 
Conditions, 
proviso, cove- 
nant, forest, 
WRStc, 



CASE LXXIIL 

A GIFT in tail is made of a walk in a forest, proviso, and the donee 
covenanted that he should not fell any trees there, being timber- 
trees : this proviso is a condition, although the covenant is also 
added to this purpose. By all the Judges of England. 

Note ; this is a walk in a forest ; but in a giil in tail of land out of 
a forest, provided that he shall not fell timber-trees growing upon the 
said land ; the proviso is void : for the law gives him power to 
commit waste if he will, as well as the tenant in fee. The Act ot 
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Parliament, called charta defarresia^ prohibits the destruction of trees, CascLXXlll. 

vert and venison in forests. Cro. El. 384^ 

486, 56a 2 Ander. 2a Goldsb. 130. Poph. 116. Co. Lit. 224 a, 115 a. 
Hardr. 49. Moor 706. 

CASE LXXIV. 

A DISSEISOR, or a feoffee of a disseisor levies a fine with proclama- 5 ^l- 

tions ; four years pass in the life of the disseisee; the disseisee dies, Fines, cl^m 

his heir being within age : he has only one year to claim in ; for condition, 

such fine with proclamations without any claim in five years, is as a *****"'• 
condition annexed to the estate; and although such condition 
descends upon an infant, yet he is liable to the breach of it, as well 
as an heir of full age. By all the Judges of England. 

Expedit reipublicoR ut sit finis litium. 

CASE LXXV. [ page 267. ] 

A. COVENANTS, in Consideration of natural affection, to stand 33 £1- £ng'e* 

seised to the use of himself for life, and after his death that the said ^^ 279. ^^' 

land shall descend or remain to his cousin B. in fee : resolved by all Uses, disjunc- 

the Judges of England, that no use is raised to B. by reason of [•on'dToarols 

the said disjunctive, remain or descend ; and that it is only a Dyer i. Mar. 

covenant. ^' ^- 7> ^8. 

CASE LXXVI. 

38 EL 

Lessee for years, the reversion to the king ; lessee for years makes Bredon's Case. 

a feoffment to B. the term is extinct, although nothing of the king's jL^* ^^^g j. 
estate be divested. Judged by the Judges of both Benches. So set's Case, 
where tenant for life, the reversion to the king, makes a feoffment ; Hob. 277, 278. 
the reversion is not divested, and an estate for life only passes ; yet Roy, prero- 
it is a forfeiture. In the case of the lessee for years, his feoffment g*tive, feoff- 
passes all out of him ; and does not pass the term to the feoffee ; for [enn de anns* 
it is a feoffment with livery: and the lessor cannot have it; and extinguish- 
therefore it is extinguished "|^^^ 251 b 

CASE LXXVIT. 

A. SEISED of land in fee, levies a fine of it to B. to the use of C. in 43 ^1* 

tail, remainder to the right heirs of A. A. in the life of C. makes a ham*s^Case?^' 

lease of this land for 100 years; C. dies without issue : this is a good 13 Co. 56. 

lease against A. for this remainder is a reversion in A. for the use of \^^ Jonain- 

the fee was not out of him, when the use to C. in tail was limited ; der. ' 
but remained in him, viz. in A. and is a reversion in A. and his heir 
in this case is not a purchaser, but shall have it by discent 

A tenant by knight's service in capite levies a fine to B. to the use of Co. Utt. 32 b. 
A. in tail, remainder to B. the conusee in fee ; this is a remainder, and 

u 
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Case 
LXXVII. 



43 El. 

2 Co. 91, 92. 

Bingham's 
Case. 

3 Co. 37, Rat- 
cliffs Case. 
Chattel, ten- 
ure. 

These ward- 
ships are abol- 
ished by 12 C. 
cap. 24. 



not a reversioni although B. had the fee before; for the indenture guides 
the use : the fine and the said indenture make but one assurance^ 
The heir of A. the conusor in this case being within age shall be in a 
ward. If the king had his election, in the case of such intail, the 
remainder in fee; there had been no occasion to make such a 
construction. 

CASE LXXVIII. 

Tenant by knight's service makes a gift in tail to hold of him by 
knight's service ; the donee dies, his heir within age ; the donor dies, 
and his reversion descends upon that heir : the heir, as to the land, 
shall not be in ward to the lord by knight's service ; for the reversion 
only was held of him. The father has the wardship of his son jure 
natura ; it is not a chattel which shall go to his executor : but if the 
father dies having the wardship of the body of his son and heir, and 
the son continues within age ; the lord by knight's service shall have 
the wardship of the body and land. Lit. cap. Chivalry. 



43 EI. 

2 Co. 91, 92 b, 

93 a. Bing- 
ham's Case. 
Bv the judges 
of both 
Benches. 
Card, waste, 
suspension, ex- 
tinguishment. 

[ page 268. ] 

12 C. 2, cap. 
24, takes away 
this tenure. 

Co. Lit. 53 a. 
2 Co. 92 b. 
5 Co. 76 b. 
Co. Lit. 54 a. 



CASE LXXIX. 

Tenant by knight service grants his tenancy to A. for life, the 
remainder to B. in fee ; B. dies, his heir within age ; the lord of this 
tenancy grants his seigniory to C. in fee ; A. attums ; afterwards A. 
dies : the heir of B. shall not be in ward to the grantee of the 
seigniory ; (for B. did not die his tenant, A. was his tenant ;) nor to 
the lord grantor ; for he passed his seigniory away in the life of A. 
And so this heir of B. shall be in ward to no body. 

Lessee for life commits -waste ; the lessor grants the reversion in 
fee ; the tenant attums : this waste is become dispunishable ; for 
this waste was not to the disinheriting of the grantee of the reversion ; 
and the grantor now has no reversion. Where the grant of the 
reversion is for life ; and waste is committed after the grant ; and the 
grantee of the reversion for life dies in the life of the lessor : this 
waste is punishable by the lessor : for such grant only suspends the 
action. It is otherwise of a reversion granted in tail in such case (as 
some think) and the tenant in tail dies without issue in the life of the 
donor : for there the inheritance passed, and the disherison was done 
to him in tail. Cro. i part, 200. Tenant for life, the remainder in 
tail to A., the remainder in fee to B., the lessee commits waste ; and 
afterwards A. dies without issue : B. shall punish this waste. 



Tr. 28, El. 

Mercer's 
Case. 

Slanders, 

implication, 

intendment. 



CASE LXXX. 

An action on the case was brought for scandalous words, and the 
word malitiose was wantmg in the declaration : yet adjudged good 
and afHrmed in error. For since they are scandalous they are to ifsg 
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malicious. Bedel's Case. 7 Co. 40. Expressio eorum qua tacite Case 
insunt nihil operatur. ^^^^- 



CASE LXXXI. 

A COLLATERAL assumpsit of the testator binds the executor ; as to 26 El. 
pay a debt due by J. S. to the plaintiff, if the plaintiff will forbear gjjlgr^ 
suing J. S. for an year. Cro. 2 part, 662. If the promise be broken, 48 E. 3, 6. 
by the antient law, in an action on the case, where there was no ^j,j?|j, ^^^ |g 
force, wager of law lay. Case, assump- 

sit collateral. Note collateral promises. Promises must be in writing by 29 C. 2, c. 3. 

CASE LXXXII. 37 EL Amend- 

ment. 

A VENIRE facias was returned ; the name of one of the jurors was Tippett*s 
Tippet, the habeas corpora and distringas Tipper ; upon examination ^^?^" 
it was found to be the same person, and that his true name is \ cr. 457. 
Tippet : it shall be amended. Countess of 

^^ Rutland's 

Case. 
CASE LXXXIII. 

An husband seised in the right of his wife ; and having in his own 33 £1. Heys& 

right, lands contiguous to his wife's land ; builds an house which ^^15"* 

extends 20 feet northward, and 12 feet eastward upon his wife's land, *f. N. B. 192. 

the rest of the house standing upon the husband's ground ; the wife ^X^' 47- 

dies, without any issue had by her husband ; the heir of the wife n<wme%rd-- 

brings a cui in vita against the husband; and demands the said cipe quod red- 
land by the name of an house : and had judgment pro tanto^ as ' Meason. 
aforesaid ; affirmed in Error. 

It is not an house if it be not covered. An house is called in Exposition de 

Latin, tectum or domus. P"°^- 

CASE LXXXIV. 

Husband and wife are divorced causa frigiditatis in the husband ; ^^' gg 

the husband marries another wife, and has issue by her ; the husband jiury's Case, 

dies : this issue b legitimate. The said divorce dissolves vinculum ^^§' ^^* 

matrimonii : the second marriage might be dissolved in the life of divorce, 

the parties, but not after the death of any of them : and if it had 44 Ass. pi. 12. 

been so dissolved in the life of the parties ; the said issue of the [ P^^ ^^* ] 

second marriage had been a bastard. So adjudged and affirmed in ?/« ^^^^ 48. 

** * o Moor 225, cr'r. 

*-rror. i Salk. 120, 

Nemo inauditus nee summonitus condemnari debet. 121. 

Carth. 271. 

7 Co. 44 a. Noy 72. 2 Leon. 169, 6*f. Dyer 179, pi. 40. i Andcr. 185, 186. 
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Case 
LXXXV. 

6 Co. 13 a. 
Case de gen- 
eral pardon, 
pardon, re- 
lease, surren- 
der. 

5 Co. 47 a. 
Hard. 270. 
Hob. 82. 

Yel. 68. 



6 Co. 13b. 



Ante 196, 
Dally 32, pi. 

17. 



7 Car. I. 
Cro. 214. 
2 Cr. 503. 

2 Lev. 206. 

3 To. 102. 
3 Lev. 155. 



II Co. 5, Sir 
John Heyden's 
Case. 

Trespass, er- 
ror, damages, 
continuance, 
verdict, 
an\erciamcnt. 
10 Co. 117 a. 
Hob. 66. 
I Bulst. 157. 



• I Brownl. 

233- 

10 Co. 117 a, 



CASE LXXXV. 

A GENERAL pardon pardoned all felonies except burglary; A. 
before this pardon was attainted of buiglary: this burglaiy is 
excepted and not pardoned; for although he cannot now be 
indicted or attainted of it because in this case the law has had its 
end, yet it is now more evident that he is a buiglarer. 

By all the Judges of England, 

Where judgment is given for debt upon a bond, or in trespass^ 
while these judgments are in force, there cannot be a suit maintained 
upon the bond, or for the trespass : for transiverunt in rem judicatam. 
In the principal case, burglary is a great.crime. Si quid malefeceris cum 
voluptate^ voluptas abity malum manet ; si quid bene feceris cum dolore^ 
dolor abitj &* bonum manet, A statute is acknowledged and extended; 
a release of the statute will serve ; for no other satisfaction can be 
acknowledged. A judgment is executed by eUgit ; before execution 
a satisfaction of the judgment acknowledged upon record would 
have been sufficient against the execution ; now after the execution, 
although it is become a chattel real, and not a chose in action, a 
release of the judgment is a bar of the execution. A release of all 
demands bars execution. An extent by elegit is assignable : it may 
be surrendered, but not released : a release supposes him who 
releases to be out of possession ; a surrender, him who surrenders in 
possession. Flower and Edgar's case, tenant by elegit, after assign- 
ment of his interest, may destroy this assignment, by acknowledging 
satisfaction. Justice Croke reports this ; I do not believe it 7 Car. 
I. Cro. 214. 32 E. 3. Sci. fac. loi. 21 K 3. Tr. sect. 24. 15 
E. 3. Responder. 23. 20 Ass. pi. 7. A lessor has a covenant from 
his lessee for years, the lessor grants his reversion of the land to A., 
the lessor cannot release this covenant afterwards. 

CASE LXXXVI. 

A. BRINGS trespass against three; one appears, and pleads not 
guilty; afterwards another appears, and pleads not guilty; after- 
wards the third appears, and confesses the action ; two t*enire facias 
were awarded to try these two issues ; on the first issue 200/. 
damages are found for the plamtifT; the other juiy finds 150/. 
damages: the plaintiff shall have his election which damages he 
will have : for it is not certain which of the issues was first tried ; for 
they were tried at the same assises, and the damages taxed by the 
first jury ought to stand for all. Where a trial is had against two 
upon several pleas at several times, if trespass be brought against 
two, the damages ought not to be severed, if * they be not found 
guilty at several times ; but if so, several damages and entire costs 
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shall be given. Where trespass is brought against two, and the jury Case 

finds several trespasses, and not a joint-trespass ; the writ shall not 



abate : it is otherwise, t if the plaintiff*, after such joint-action brought, Cr. Car. 55. 

confesses it to be several. Trespass against two, and the trespass is \^^^' ^^^' 

found at several days, and several damages are given; the plaintiff 10 Co. 119a. 

shall have two judgments for the damages, and one for the costs : "^J^ ^^- 3o- 

and the plaintiff shall not be amerced ; for the day is not material in i Leon. 41. 

trespass, so that the action is brought after the trespass was com- ^ Leon. 77. 

mitted. After a writ to enquire of damages is awarded, upon confes- ^ H. 6, 2.' 
sion or demurrer, there is no continuance used in the Common 

Pleas : although it is otherwise in the King's Bench, there they use 11 Co. 6 b. 

continuances : and yet the King's Bench will not reverse such ^®^- 97- 
judgment of the Common Pleas ; for the course of every court at 
Westminster is law. Adjudged, and affirmed in Error. 

CASE LXXXVII. t page 270. ] 

A. BRINGS an action on the case against B. and coimts that B. 10 Co. 130, 

took from him several goods, and mentions them, 6- inter alia, Osburne's 

fulcrum lectin Anglice a tester of a bed with curtains of say ; upon Damages, 

not guilty pleaded, a verdict is found for the plaintiff, and entire feux Latin, 

damages given : and well. Judged, and affirmed in error. For Hafdr.^'41!"" * 

Anglice will serve j especially where there is no Latin word obvious Cr. Jac. 665. 
to signify it : as in this case, there is no Latin word for a tester of a 
bed. 

But where an obvious word occurs, because that by law, viz.. By 4 G. 2, 

by the statute of 36 E. 3, all pleas ought to be inroUed in Latin, an ^\^^^^{^^^ 

Anglice will not serve ; least the divine science of the law should be 2 Cr. 307. 

prophaned by barbarisms. Thus, in trespass pro captione &* abduc- ^^^' ^* 
tione unius corndti ; Anglice^ an ox, this is faulty ; for bos is an obvious 
word for it. 

CASE LXXXVIIL 

Only the king can make a corporation. A corporation should 10 Co. i, Case 

have a name and place certain. A fictitious name and place will ?[ ^"f|°"'* 

serve. It may be with an head or without an head. It may be Corporations, 

named by a subject ; and the head and members may be appointed visitors, 

lifter the foundation ; and the foundation may be before any material mortmaine, 

fabrick is erected. The king may make one corporation out of condition, 

another, and both shall stand. A corporation may be by prescrip- an^'sak^*'^ 

tion, by Act of Parliament, by the king's charter. When a corpora- estates, 
tion is made, eo ipso without any words, they are enabled to have a 
common seal ; to implead and be impleaded ; to make leases and 
grants \ to purchase for years^ lives, or fee : but for purchases in fee, 
they ought to have a dispensation of the Statute of Mortmain from 
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Case the king and the lords mediate, if the land be holden from them. 

LXXXVIII 

They have power to make ordinances agreeable with the law. If a 
6 Co. 5. corporate body procures a tenant to convey land holden from a 

subject, without the lord's licence, to the king, with an intent to 

convey it to such corporate body ; and it is so done : this patent is 

revocable jure regie : for the king is made an instrument to do 

wrong by the extinguishment of the seigniory of the subject A 

ConsideratioDi corporation which has a fee-simple in lands, cannot be restrained 

R^"iTth*'' ^^^^ making leases for 21 years or more, or three lives, or in fee; 

judges of unless by Act of Parliament For it is against the nature of an 

England. estate of fee-simple to be so restrained. 

If there be no visitors appointed in the foundation of an hospital, 
the founder and his heirs shall be visitors. The king may give 
power to a subject to name a corporation ; and when it is named, it 
is the king's corporation. The words fundo^ erigOy incorporo^ and 
other such like words are sufficient to make a corporation. The 
person who gives the first possession to any corporation is the 
founder. A bargain and sale by the king for any consideration, to a 
corporation, is good \ although the king cannot stand seised to the 
use of another : and the consideration of money paid or mentioned 
to be paid, although by any stranger, makes the conveyance and 
bargain and sale valid. 

To avoid grants or leases made by corporations, because of mis- 
naming them, is a great inconvenience : even though the misnomer 
be real. How can farmers know their foundation names? They 
pay great rents or fines, and their lessors or grantors well know 
their own true names, and £Usely use other names to the prejudice 
* Tertil. of a * Stranger : this fraud and covin may be averred against them 

to make their grants and leases good : and of later times, the judges 

[ page 271. ] have well f considered this falsehood, and redressed it in Dr. Ayries 

t Animadvert, case (^), the case of Linne, and Sir Moyle Finch's case. Coke. 

See II H. 6, 2, the case of the Prior of the Hospital of St. John of 
II Co. 18. Jerusalem in the time of H. 2, before the time of memory, in the 
^^r^'^^^ misnosmer there, the word hospital was omitted ; and yet the grant 

was held good. 

CASE LXXXIX. 

6 Co. 27 a. By the statutes of 3 H. 8, cap. 5, & 7 H. 7, cap. i, soldiers, who 

Case dc soul- ^ging inroUed depart without leave of their captain ; or after money 

souldiers, pre- received, will not serve, although before inrollment, under any 

rogative, dis- captain ; are felons, without clergy, unless they be in holy orders. 

^\ ■^^#1 \ £^'^r\ ^*JB ^^^ 

2 Ander. 151. '^^^ said two Statutes are perpetual. The 2 E. 6, cap. 2, extends 

Cro. Car. 71, only to the departure of soldiers afler they have received wages. 
72. 

'^* [f>) See also Lane's Exchequer Reports, lost edition, 1884, p. 55. 
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A gift to the king, without the words (to the king and his Case 

successors) is a fee-simple ; and the word king in the said statutes 



includes successors. By all the Judges of England. Estates, cor- 

The word captain extends to the conductors of soldiers to their ^^^^^"^ 75 \^ 
captains. It seems that these statutes are only a declaration of the 457 a. 
common law : the king's subjects are bound upon their allegiance to ^^^^' ^5- 
serve the king against rebels and traitors within the kingdom, ^ inst! 352! 
without wages ; and out of the kingdom against enemies, for wages. Dyer 92, pi. 
A subject who refuses press-money to serve the king against rebels 
within the kingdom, where his service is necessary, is a traitor : for 
words tending to the king's destruction* are treason; a fortiori ^diCi's [* Font.] 
are so. To refuse to serve the king against rebels ; and to refuse to 
serve him out of the kingdom for wages ; are offences contra dehitum 
ligeancicR sua. Such service is necessary, and most convenient to 
prevent invasion. 

Nullum peccatum majus est inobedientia. 

Qui non propulsat injuriam quando potest^ infert, 

CASE XC. 

A. BRINGS a replevin against six ; they avow for an amercement 6 Co. 25 a, 
in a leet; issue is joined and found with the plaintiflf; he has Ruddock's 
judgment ; the defendants bring a writ of error ; one of them Error, release 
releases all errors to the defendant in the writ of error, who was jointenant, 
plaintiff in replevin : this release does not bar the prosecution of the cra^El^r. 648. 
other five : for the writ of error is to excuse him from damages and Cro. Jac. 117. 
costs given against them where they are defendants. Judged and i\^^^^^' 
affirmed in error. 3 Bulst. iii. 

Two jointeuants are plaintiffs in trespass ; an erronious judgment f r"\*'t[^^' 
is given against them ; they bring a writ of error for this erronious 246. 
judgment : the release of one of them destroys the whole : and so it 
is in the case of two joint debtees : for upon this writ of error they 
should recover damages for the trespass; and so of debt with 
damages for the debt ; and also they should be discharged of the 
costs given against them. In the principal case they are defendants, 
and the writ of error is in the first place, and principally to discharge 
them from damages and costs, and not to give a return of the cattle. 
An avowry found for the avowant for damage feasant gives a return 
of the cattle, with damages and costs : but where two avow, and 
judgment is given against them, and they bring a writ of error, and 
one releases ; the other shall have a return. They in the principal 21 H. 8, c. igu 
case being defendants in the replevin, lose damages and costs : if ' ^'* 533- 
they had been plaintiffs in trespass or replevin, and barred by an 3 cr. 65. * 
erronious judgment ; upon a writ of error or attaint such judgment [ page 272. ] 
should be given, as ought to be given in the original action ; but they 
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Case XC. 

Pari, Ca. 57. 
Carth. 244, 

254. 

2 Sand. 236. 

YeL 76. 

2 Cr. 206. 

Carth. 179. 

8 Co. 41. 

2 Cr. 28. 



5 Co. 7, 
Justice Wind- 
ham's Case. 
Grants, leases, 
exception. 
Moor 191. 
Cro. Eliz. 199. 
2 Leon. 106. 
Litt. Rep. 

364. 

Cro. Jac, 35, 

259, 656. 

10 Co. 85 b. 

Yelv. 183. 

I Sand. 184. 

Moor 191. 

8 Ass. pi. 10. 
Tullius in 
Topicis, 

Hob. 173. 



Dyer 19. 
2 Cr. 481. 



4 Co. 89 b, 
Drury's Case. 
3 Cr. 723, 839. 
Mo. 561. 
21 H. 8, cap. 

n- 

Quareim/ediif 
pluralities, 
dispensation, 
parliament, in- 
terpretation. 

* Tht Stat, 
says [two.] 

t See 4 Co. 9a 
Dyer 312, 
contra, 
Melior c<m- 
ditto possi- 
dentis. 

Moor 561, 562. 
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brought the writ of error as defendants ; and also they took the 
distress for an amercement in a leet ; and no damages are to be 
recovered m it, if it be found for the avowant The case is the same 
of several defendants, if the avowry had been for damage feasant ; 
where error is brought by several defendants ; the release of one 
shall not bar the others : for they are forced to join in error. So in 
attaint Cro. 120. 

CASE XC. 

A. MAKES a lease to B. of certain lands for twenty-one years ; and 
afterwards makes another lease to C. of other land for twenty-one 
years ; and afterwards makes a lease of both the said lands to D. for 
thirty years, to begin after the end of the said two leases : the third 
lease shall begin respectively after the end of each of the said two 
leases ; and the lessee shall not wait for the end of both, that his 
lease may begin : for the grant shall be taken most strongly against 
the grantor. So where A. covenants to stand seised to the use of B. 
his cousin, of certain land for life ; and of other land, to the use of 
another cousin in tail ; and afterwards covenants to stand seised to 
the use of a third cousin in fee, after the two former estates are 
ended : the estate of the third cousin shall begin respectively after 
the said two estates are ended. Judged and affirmed in Error. 

A. grants a rent of 5/. to B. out of certain land for his life ; and 
after the death of C. 10/. to B. for his life : C. dies ; R shall have 
15/. during his life : for A. ought to have added an exception after 
the death of C, viz: nisi 10/. si ita senserit ; quis eum impedivit t 
Concessioncm illatn cum sine exceptione scripseritj cur sine exceptione mm 
ita senserit t 

CASE XCI. 

The statute of 21 H. 8, cap. 13, ought to be construed strictly, 
because it introduces non-residency and plurality of benefices against 
the common law. A baron may retain three chaplains to be 
qualified, by the said statute ; an earl five ; a baroness two ; a 
countess two ; a warden of the Cinque Ports one ; the Master of the 
Rolls * one. A baron retains four at one time : | Neither of them is 
qualified. So of an earl, &c., if the retainer be, as prescribed by the 
statute ; and they are advanced accordingly ; although the lord be 
attainted or dies ; they shall retain their benefices according to their 
qualifications. A lord, after the death of any of his qualified 
chaplains, may retain another in his room to compleat his number. 

If more are retained than the statute allows ; although the others 
be dead who were well qualified, and those so retained are now 
within that number allowed : yet such retainer does not enable them 



Sixth Century. 297 

to hold a plurality ; by the rule, quod ab initio non vaUt^ tractu Case XCI. 
temporis non convaUscet, If a baron be made an earl, he shall have 7And"2oi 
only five qualified chaplains. If a qualified chaplain who is advanced, Cro. Eliz. 723, 
be dischaiiged of his attendance ; during his life, his lord cannot 724* S39. 
retain another to be qualified, if his number of qualified chaplains 4 co! 2 b. 
be full. The son and heir apparent of a baron retains a chaplain ; Hutt. 51. 
the baron dies : this retainer is void. An earl is in ward to another ^ 00/55 b. 
earl : each of them may have five chaplains qualified : so of a baron, Cro. Eliz. 585. 
&c. An earl or baron is attainted ; having before retained chaplains \^ ^^ ||^ 
who are not advanced ; their faculty for a plurality ceases : so of a Dav. 32 a. 
bishop who dies. In the case of widows of earls and barons; 2 Bulst. 304, 
notwithstanding their marriage after retainer, their chaplains remain r ' , 

qualified : but not so if they are retained after marriage with a baron 
or earl : but they may, if the marriage be with a gentleman. 

A retainer within the statute ought to be signed and sealed with 
the hand and seal of the qualifier. 

A chaplain advanced to two benefices with cure, ought to have the Hob. 157. 
king's dispensation for non-residency, and ought to be resident upon 
one of them. The Archbishop's dispensation and king's confirma- 
tion regularly are necessary to hold pluralities. A parson, or vicar, 
or clerk is made a bishop, and before consecration has a dispensa- 
tion to retain two or three benefices which he has : this is good : for 
a bishop is not a chaplain ; and this case remains at common law ; 
and the king now has the power of supreme head of the church, by Hob. 140, &c., 
the statute of 26 H. 8, cap. i. So of a commendam to take several '46» '57. 
benifices of the patronage of any of the king's subjects, upon their 
respective presentations : it is good. Judged and affirmed in Error. 

CASE XCII. 

A. HAS a benefice with cure, above 8/. per annum; he takes 4 Co. 78b, 

another benefice with cure, and is admitted and instituted to it; but oJ^^J>«5^/ 

before induction, he has a dispensation to hold both : the first is olenarty, 

void ; and the dispensation comes too late : admission and institu- ^^^ ^notioe 

tion make the church full against a subject ; but not against the king 21 H.'8, cap.' 

before induction. In case of deprivation or resignation ; the patron, ^3- 

if he will, may present to the first benefice, before the clerk is in- Eglise. 

ducted into the second. In this • case, there is no need off notice. Davis 78 a. 

For by the statute of 21 H. 8, cap. 13, the church is void by the Moor 12. ' 

acceptance of the second, as if the incumbent had been dead ; and Latch 32. 

in the case of death, there is no need of notice before a lapse : for ^^ 1^' 

the patron may know when the incumbent dies, as well as the •of avoidance 

bishop. by plurality. 

By all the Judges of England, and Barons of the Exchequer. t To the 

tMitron 

If the values of the said two churches are respectively under 8/. See 4 Co. 79 b, 
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Case XCII. per annum, according to the tax of the 26 H. 8, in the first-firuit- 

it seems the office ; if they be in different dioceses, the archbishops respectively 

pauon is not may dispense with retaining them both : if they be within the same 

bound to take diocese: the bishop of that diocese, alone may grant such dispen- 

notice unless . ' '^ ' ^ ^ '^ 

there be indue- sation. 

tion. 

CASE XCIII. 



4 Co. 77, Case 
de Corpora- 
tions. 

Ante I, 91. 
Election de 
magistrates, 
custom. 
Dav. 44 b. 
Lane 21. 
Hob. 15. 
3 Bulstr. 71. 



[ page 274. ] 

J Co. 28 b, 
Harrison's 
Case. 

Executor, pre* 
rogative. 
4 Co. 59 b, 
60 a. 

1 Rol. 925. 

2 Leon. 212. 
I Rol. Rep. 

405. 

Cr. Jac 9, 35, 
102, 182. 
Owen 72. 
I Bulst. loi. 
Cr. Car. 363. 
Cr. Eliz. 467. 
Swinb. 37qp 
29 Car. 2, c. 3. 

1 Leon. 304. 
Yelv. 29, 133, 

2 Ander. 160. 
I Brownl. loi. 
I RoU. 927. 
Plo. 543- 



The election of magistrates by the common council of a corpora- 
tion ; (without the voices of all the commonalty, as some charters 
direct) is good, where it has been so practised a very long time : for 
the law presumes that in some former age the whole commonalty 
assented to it, although that assent cannot be shewn at present. 
Such election by common council is expedient to avoid confusion. 
Corporations have a power to make ordinances for their own good 
government By all the Judges of England. 

£x diuturniiaie iemporis omnia prcesumuntur esse solemniter acta : 
consuetude &' communis assuctudo vincit legem non scriptam^ si sit 
speciaiis ; &' intirpretatur legem scriptam^ si lex sit generalis to stand 
with the custom. 

CASE XCIV. 

A. ACKNOWLEDGES a recognisance or statute to B. afterwards C. 
has judgment against A. A. dies : his executor or administrator is 
bound to satisfy the judgment before the recognisance or statute- 
Judged and affirmed in error. A statute or recognizance defeasanced 
to perform covenants which are not broken, cannot be pleaded by 
the executor in bar to any specialty ; where the executor has no 
more than will satisfy it : for perhaps, those covenants will never be 
broken. 

If in this case B. executes his recognizance or statute by extent 
upon the lands of A. in his life-time ; C.'s judgment shall not oust 
it : for A's land was first bound with the said statute or recognizance. 
Goods and chattels are not bound before the teste of the execution. 
The order which an executor is bound to observe, is, to discharge, 
I. The funeral, 2. Debts to the king, 3. Rent upon leases for years, 
4. Judgments, 5. Statutes and recognizances, 6. Obligations, 7. 
Contracts, 8. Legacies. If an executor does not observe this rule, he 
exposes himself to a devastavit ; which is to answer /n? tanto^ out of 
his own goods. 

CASE XCV. 



A Co oob Underwood or herbage, or any profit apprender^ may be granted 

Hoe and fay- by copy; if custom warrants it: so of a fair or market: so of a 

lor'sCase. nj^nor. 
Custom. 



Judged and affirmed in Error. 
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The custom of Clivenor landmark is, that if any copyholder is Case XCV. 

about to sell his copyhold, proclamation shall be made in court ; cr. Eliz. 413. 

that if the next of blood of the vendor, or in default of him, the next Moor 355. 

neighbour of the vendor shall come to court at sun-rise, and will pay \ ^^ ^' 

as much as the bargainee has agreed to pay ; that he shall have the 4 Co. 24. 

land notmthstanding the bargain. Murrers Case. 

Consuetudo volentes ducit ; lex noientes trahit ; if it be made to ab- 
rogate an ancient custom. 

CASE XCVI. 

Tenant for life, remainder in tail; he in remainder levies a fine 3 Co. 84a. 
sur conusance de droit come ceo ; tenant for life dies ; he in remainder ^^ estopSl 
dies ; his heir claims or brings a formedon, after the proclamations averment, 
and five years are passed : this fine bars the estate tail If the pro- ^^' ?^^- 

2 A,nuer. I77 

clamations had not been made, there would have been no discon- Poph. 66. 
tinuance in this case ; for he in remainder was not seised by force ^^^ S'f pl« 
of the intail. If he had been seised by force of the intail ; such fine, J) * 254 pi. 
without proclamations, had been a discontinuance. 104. 

By all the Judges of England. ^'^- ^^ 3^2. 

Tenant in tail makes a lease for years, and afterwards releases to 
the lessee and his heirs : the wife of the lessee is dowable of this 
estate; and such dower shall continue until the entry of the issue in 3 co. 86b. 
tail Tenant in tail is disseised ; and during the disseisin levies a 
fine to a stranger, sur conusance de drcit come ceo ; the heir in tail is 
barred by this fine : for he cannot be received to aver quod partes ad 
finem nihil habucrunt^ by force of the statute of 27 E. i, definibus, 
£ut before the statue of 4 H. 7, the heir in tail, in this case, might 
have had a formedon. At this day, a disseisor shall have advantage Hob. 258. 
of this fine ; and shall plead the said fine to the said stranger, whose Hob. 103. 
estate he has ; and the heir in tail ought to answer to the fine : and [ page 275. ] 
shall not be received to traverse the que estate. 

Tenant in tail is disseised, and accepts a fine of a stranger, sur Co. Lit. 333. 
conusance de droit come ceo; and tenant in tail grants and renders the 
said land to the said stranger : this being with proclamations, bars 
the intail, by the statutes of 4 H. 7 and 32 H. 8. In this case, the 
fine being a fine by conclusion, shall bar the heir in tail : for he is 
privy to the estoppel. If tenant in tail accepts a fine from a stranger, Plowd. 437 b, 
with a render of rent in fee to the conusor, out of the said land : it J35 ^ ^• 
does not bind the intail. But if tenant in tail of a rent, levies a fine 90 a? ^ ' 
of the land, with proclamations ; the rent passes inclusively and is Cr. Jac. 699, 
barred. Hilliard's Case judged 20 Jac. i. ^°^' 

Tenant in tail discontinues the tail, and disseises the discontinuee i Ander. 43, 
and levies a fine; afterwards, and before the proclamations are \Jq^ ^^^ 
passed, the discontinuee enters, and avoids the estate : this fine 2 Ander. 177. 

N. Bend. 122, 
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Case XCVI. ^^^ ^^ issue. If the discontinuee levies a fine with proclamations, 
- - and five years pass in the life of the tenant in tail; it docs not bar 

Cr Ef <&Q ^^ ^^^^ ^^ ^^^^ • ^^' ^^ tenant in tail levies a fine with proclamations, 

6io, 896. ' after the entry of the discontinuee ; this is a bar to the intail, as 

3 Co. 87 b. aforesaid. 

Moor 115, Grandfather, father and son; the father, in the life of the grand- 

iBrownl. 139. father, levies a fine to a stranger; the father dies; the grandfather 

aga'inst Bamp- ^^^^ i '^^ ^^^^ ^^ '^^^ ^^ barred by this fine. But the grandfather 

field. may convey this land to any other ; and this fine will corroborate 

I Ander° 165 ^^^ estate. Tenant in tail has two sons ; the eldest son levies a fine 

1 Leon. 75. with proclamations, in his father's life-time, and dies without issue ; 
3,J^"?^33»35- the father dies; the second son shall have the land: but if the 
Winch. 43. eldest son, or his issue, survives the father, it is otherwise. In this 
^r'' ^* ^^^^» ^^^^ ^^^ ^^^ levied by the heir intail, in the life of his father; 
Sav' 8^ the father may pass this land to whom he will ; and the vendee may 

2 Leon. 36. plead against the conyisct quod partes adfinem nihil habturunt ; and 

3 L^onl 211. stgaiiist the heir intail, the fine levied by his father. 

Hob. 258. 3 Cr. 175. Lane 103. Cr. El. 610. 

CASE XCVII. 

3 Co. 50 b. Tenant in tail who is a jointress, within the statute of 11 H. 7, 

Brow?s Case ^^^^^ restrains alienations by jointresses, accepts from a stranger, 

Alienation. a fine sur conusance de droit come ceo ; and by the said fine grants, 

u H. 7, cap. j^^j renders the said land to the conusor for 100 years : this is a 

Jointures, forfeiture within the equity of the said statute. As in case of 

leases, equity, mortmain upon the statute of 7 E. i, that no person shall alien in 

Cro. £1. 5^3' _x • 

9 Co. 140 b. mortmam. 

1 Rolls 878. If after the 4 H. 7 and before the 1 1 H. 7 such fine had been 
Moor 455. levied to a woman, jointress, tenant in tail; and such render had 

2 And. 44. been made by her : it would have bound the heir in tail. But after 
47Q^«i?i^^^ the II H. 7 and 32 H. 8, if such render be for 21 years by deed 
Winch 43, 44. indented, without rendering the ancient rent according to the direc- 
c^th^^* k ^^^^ °^ *^ 3^ H. 8, it shall not bind the heir. At this day such 
2 Leon. 37. fine for 21 years is not a forfeiture during the life of the jointress: 
2Cr. 689. nor after her death by the equity of 1 1 H. 7. This lease shall not 
^' ^' P • be avoided by the heir in tail, where the antient rent is not reserved, 

1 Jo. 33. as some think : for the word of alienation in conditional estates 
Vei°io? among subjects does not extend to a lease for 21 years, or a life;: 

2 Cr. 175. for the term granted is ordinary and reasonable, as some think. 
Hob. 258. 21 Jac. I. Cro. i, part 689. A lease for 21 years, upon such fine, 

by such jointress, without any rent reserved, binds the heir in tail : 
for such lease is not an alienation. The principal case in Croke, is, 
that the heir in tail in the life of his mother, a jointress, levied a fine 
to a stranger, which operates only by way of estoppel ; and after- 
wards the mother makes the said lease for 21 years by fine : this is a 
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clear case, the conusee of the heir in such case shall not avoid the Caie XCVIL 

said lease. It seems to me, that such lease for 21 years shall last no 

longer than the life of the jointress, where no such fine is levied by 

the heir in tail, although the lease made by the jointress for 2 1 years 

be by fine, by the meaning of the said statute: if that should be [pagea76. ] 

allowed ; neither the heir in tail, nor he in reversion shall have 

any thing during 2 1 years ; and such jointresses might make many 

such leases for years, one after another ; and so in effect disinherit 

the heir in tail, or his conusee, where a fine is levied after the death 

of the mother, 

CASE XCVIII. 

A. BRING seised in fee of divers manors, has four sons, R his i Co. 120 a. 
eldest son, C D. and E. he makes a feoffment of the manors to q^^*^^^^' 
the use of himself and the heirs males of his body by the wife of Uses, estate* 
J. S. to be begotten : and afterwards to the use of his will for 20 **^^» copyhold, 

fTsurrantv ex* 

years ; and afterwards to the use of the feoffee and his heirs, during tinguishment, 
the life of B. and afterwards to the use of the eldest son of B. and done and re- 
heirs males of his body ; and so to the use of the 2d son of B. &c. continuance, 
until the tenth : and afterwards to C. and the heirs males of his body, entry con«e- 
remainder to D. remainder to E. in like manner ; A. dies without * ^' *" *" ' 
issue male by the said wife ; C. and D. die without issue, the feoffee 
(living E.) during the 20 years, infeoffs B. the eldest son in fee, 
without a consideration, and he having notice of the use ; and after 
this feoffment, B. has issue John ; and afterwards B. infeoffs a 
stranger with warranty. 

1. Resolved by all the Judges of England, that this feoffment of 2 Sid. 65, 129. 
the feoffee destroys the contingent remainder to the eldest son of B. * R^f'^Q?* 
for when the eldest son was bom, there was no particular estate in i Co. 126 b, 
esse to support the said contingent remainder : and the mention of a ^^^^v, . 
consideration, and notice of the first uses operate nothing in this Moor 3397595. 
case : for this feoffee, being tenant for life, was not in privity of the 2 l^ol. Rep. 
estate in fee, out of which the uses were raised : this fee was left in ^^ * 

A. because no use of the fee was limited, after all the estates afore- wf^^cap, la! 
said should determine : and the said feoffee being tenant for life 2 Cr. 200, 
created a new fee. ^^* 

2. At common law, if the feoffee to an use be disseised : this dis- 
seisin does not suspend any contingent use; but the entry of the 
feoffee may revive it, and the possession shall be executed to the con- 
tingent use by the stat of 27 H. 8 of uses ; if it be not interrupted or 
destroyed, by the feoffment or death of the particular tenant, before 
the contingency happens. 

3. Tenant for life, remainder in tail ; tenant for life infeoffs him in co. Lit 335. 
the reversion : the tenant in tail in remainder may enter for the for- ^ ^o- 140 a. 
feiture. Tenant in tail, remainder in tail ; tenant in t^il enfeoQs him ^'* 
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Case XCVIII. in reversion : this is a discontinuance of the said remainder in tail, 
" and of the first estate tail : it is otherwise where tenant in tail 

enfeoffs him in reversion, being immediate to the tail ; this is not a 

discontinuance. 
Co. Lit. 4. A collateral warranty descends upon an infant ; it shall not hurt 

380 a. b, jjjjjj where his entry is congeable : it is otherwise, where his entry is 

See 4 Anna, ^ ,, • / o 

cap. 16. tolled. 

r 2A S' ^ grant of a copyhold by a disseisor, or dominus pro tempore who 

Cr. £1. 699. has a defeasible tide, does not bind the right owner : but admittances 
Poph. 71. ]jy such are valid. An estate to A. and the heirs of his body by a 
1 Inst! 58 b. ^^c> who is the wife of another person living, is an estate tail An 
I Rolls, 499. estate to one and his heirs of the body of Alice Stiles, is an estate 
a^6°2i7f' ^^'^ > *^ ^^ ^ if heirs of the body had been limited to both. 
I Roll. 503. 6. Tenant in tail, remainder for life, enfeoffs him in reversion ; this 

3 S"i^^g^i^* 18 a discontinuance : it is otherwise of tenant in tail, remainder for 
I Inst. 26b. years and he infeofTs him in the reversion; it is not a discontinue 
[ page 277. ] &nce : but it is, if he infeoffs a stranger. Lessee for life is disseised ; 
Poph. 77. and afterwards releases to the disseisor : he in reversion cannot enter 
I And. 310. during the life of lessee for life : but he may in the case where lessee 
Co. Lit. 276 a. for years is ousted ; and he releases. Lessee for life, remainder for 
life, and a contingent remainder; lessee for life makes a feoffment : 
this does not destroy the contingent remainder ; for the right of the 
remainder for life supports it. 

This manner of conveyance in the principal case was invented to 
prevent the destruction of the estate by the eldest son, whom the 
parent believed to be prodigal ; and to leave full power to the father 
by a recovery to dispose of all his estate at his pleasure. At this 

1 Vent. 189. ^*y» '^ prevent the destruction of contingent remainders, it is usual 

to limit upon the marriage ; an estate for life to husband and wife, 
remainder to the wife for- life, remainder to certain friends of the 
parents of the woman who is to be married, and to their heirs during 

2 Co. 51 a. the life of the husband, remainder after the death of the husband to 

his first issue male in tail, &c. If the husband in this case makes a 
feoffment, these friends shall enter for the forfeiture, and preserve the 
contingent remainder. 

CASE XCIX. 

Plowd. 311. "^HE king grants to A. his subject a great manor called an honour, 

Casede Mines, and passes it by the name of an honour : and well. The king by his 
PateS mines, P^t^^ts grants to A. ex mero nwtUy spedali gratia^ &* certa scientia^ 
visne, Roy, this honour in fee, and all mines there : this grant does not pass 
iw\^ W & M ™"*^ ^^ ^^^ ^"^ silver ; or if they are mixt with iron, or lead or tin : 
cap. 3a so that the silver to be extracted exceeds the charge of getting it. 

^w* &% ^^ ^^^ ^ ^^^ ^^^ mines in the land of a subject ; and without 
cap. 6. * such proportion of silver in them as aforesaid : they belong to the 
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subject The king brings an information against A. for disturbing Case XCIX. 
R and C his servants, employed by his verbal command, to dig for 
mines of silver within this honour : and this hindrance and dis- 
turbance was in a great waste parcel of the said honour called 
Newlands in Cumberland ; and no town or parish was mentioned in 
the information, but the said place ; upon this information the defen- 
dant demurred : Judged by all the Judges of England for the King. 
Mines of gold or silver do not pass without special words : for they 
concern the king's prerogative. Nummus est nervus belli. The 
information need not name a vill or parish : a place known is 
sufficient in trespass. 

The king's verbal command to his servants is sufficient in this 
case : so it is for leave to his servant to absent himself from his 
service for a certain time. So of a gift of chattels personal. The 
king grants all the mines which belong to the king in the lands of 
a subject: in this case mines of gold and silver pass: for the 
mentioning the lands of a subject waives the king's prerogative in 
this case; for the king can have no other mines in the lands of a 
subject 

CASE C 

A. BEING seised of an house in Dale, and of three houses and 38 £1. Heydon 

certain lands in Sale, devises his house in Dale, and all his lands in q^^'"^ * 

Sale to B. The houses in Sale do not pass ; because of the express 30^476,658. 

mention of the house in Dale. Adjudged and affirmed in error, i^evise, impU- 

Expressum facit cessare taciturn. Although in grants of lands, houses 9 ei. 

pass ; yet in this case, it being a devise, the intention of the testator Mo. 359. 

is to be pursued : if he had intended to devise the houses in Sale, he Mm^ testa- 

would have mentioned them, as he has not mentioned the house in toris in testa- 

DalA mentis spect- 

^^**^- anda est, 

Ow. 74.. 

2 Roll. 57. 



SEVENTH CENTURY. 

[ page 279. ] CASE L 

Coxe's Case, A. MAKES a lease to B. and his wife for years, if & and his wife, or 

Queen eT ^ ^^^^ ^^ ^ ^^^S ^^^^ j ^* ^^^ ^^^ ^^^ ^'^ • ^^^ ^^^ ^^^^^ ^^^ ^i^ 

Judged by the lease. For this word or amounts to a disjunctive whether it be 

wurKkT?^** placed first, last, or in the middle ; and it disjoins all the persons in 

Bench. the limitation of the estate passed : so of collateral acts. A. assumes 

Co. Lit. 225 a. tQ B^ upon good consideration to pay him 100/. if B. and his wife, 

estates,Plowd. or their son come to London before Michaelmas ; neither B. nor his 

Chapman's son comes ; but the wife comes : and this will serve. In the principal 

Arrant shaU ^^^^ ^^ ^^^^ ^^ made to them jointly, and is an estate vested in both, 

be construed and survives ; and the word or makes it to be in this manner : if B. 

mmor ^' ^^^ ^^^^» ^^ ^^^ ^^^ ^*^^ ^ ^^°^ • ^°^ ^^ ^^* ^^^^^ '^^ strongest 

Concessio ver- construction shall be made against the lessor : and the creation and 
sus conceden- preservation of estates are favoured in law. 

tern latam tti' ^ 
ttrpretationem soriiri debet, 

CASE II. 

Mich. 40, An husband possessed of a lease for years in right of his wife, 

Bedel'and brought an action of debt, upon the statute of the • 2 K 6, for not 

Smith's Case, setting out of tithes in certain land : judged, that it lies, without 

c^^ta^' mentioning the quality of the grain ; and that debt lies for the treble 

13 Co. 48, value ; and that it lies in the name of the husband alone. 
S. C. Judged and affirmed in Error. 

Baron and 

feme, joinder in action, dismes, debt, count. * 2 E. 6, cap. 13. 

CASE III. 

I Jac. I, A DEDiMUS potesiatetn for the caption of a fine is directed to A. B. 

Arundelversus esquire ; he takes the conusance, and afterwards is made a knight. 

Error, B. R. and certifies the conuzance by the name of A. R knight : this fine 

Cr. Jac. II. ,vas affirmed upon a writ of enror brought. The use is that the 

gaSw, nwrne. justices of both Benches, and the barons of the Exchequer, take the 

I Roll 751. conusance of fines in their circuits : and afterwards, before the return 
Velv. 33. 
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of them, it happens that they are made knights ; and as such, they Case III. 
certify the captions : and well. Only the judges of both Benches, j^ g ^ 
and barons of the Exchequer, in their circuits, can take the Cr. Jac. 359. 
acknowledgment of fines without a dcdimus potestatem ; and after- 3 Cr. 677. 
wards a writ of covenant and a dedimus potestatem are sued with an 
antedate. The law trusts them, and allows such captions in respect 
of their gravity, learning and integrity : no other person can take 
such acknowledgments without a dedimus potestatem sued before the 
caption. The Chief Justice of the Common Pleas only can take a [ page 280. ] 
fine without a dedimus potestatem sued before or afterwards, as the 
prerogative of his place. The king ex pknitudine potestatis sua, may 
give such power to another. 5 El. Dyer 224. 

A dedimus potestatem to take a conusance of a fine is directed to 
J. S., knight, and he takes the conusance, and certifies it by the 
name of J. S., knight ; whereas in truth he is not a knight : this is 
not erroneous; nor assignable for error that he is not a knight : for Yel. 33. 
it is against the record 

CASE IV. 

Debt upon an obligation to perform an arbitrement ; the defen- Yd. 78, S. C. 
dant pleads the plaintiffs release ; issue is joined upon it, and found ^ B|;ownl. 89, 
with the plaintiff: he has judgment, affirmed in error. Altliough Carth. 116. 
the plaintiff did not alledge any part of the arbitrement, and a breach ^ Salk. 138. 
of it in the defendant. The law requires that, when it is pleaded J si(l!^9cs 
that no arbitrement was made : not where the arbitrement and ^^• 
breach of it are confessed ; as in this case is impliedly done. So of Jeffrey aiicf^ 
a bond for performance of covenants ; and the defendant pleads a Grey, Error, 
release : and issue is joined upon it : for the plaintiff is forced, bv •?.' \l' ^' 

.1 J / * . 1 1 » J t '. •' Bf. Cases, 149. 

the defendants plea, to answer to the release; and has no occasion Hob. 198, ar- 

to shew any breach of covenant ; for the reason aforesaid. In an }^ii"reine"t, 

assise, where the tenant pleads a release, the disseisin is impliedly lion!* coXs^-^ 

confessed. This is the reason that where not guilty is pleaded in sion, evidence, 

trespass ; a release cannot be given in evidence : for such evidence 2^crf 220^^ 

and the defendants plea are contrary. A release implies a confession i Sand. loj. 

of the trespass, and a discharge of it, by the release. ?Keb^ i6«; 

2 Cr. 559, 560. Yel. 24, 25. I Lev. 227, 55, 84. Yel. 40, 152. 

CASE V. 

The Dutchy of Cornwall by an Act of Parliament made the 11 E. 3 jac. 8 Co. i. 

3, is established to the king's eldest son habendum sibi &» ips*usy &* ^^, &c., the 

hctredum suarum regum Anglia fiiiis primogenitis^ in regno AngUce WalcsMsCasc. 

hotreditario successuris: resolved by all the judges of England, that Dutchy de 

this is an estate of fee-simple in the prince, and his wife is £?/"V^^' 

* * ' patents, ncccs- 

dowable of it, by force of this Act But such a charter granted sity, estate >. 
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Case V. by the king to a subject is a void grant i8 H. 8. Br. Cans. 
~Z I Lovell's Case. 

I Inst. 27 a, *-'^»^» « v^«M»w. 

16 a. The Prince of Wales, at his birth, is Duke of Cornwall ; and the 

Post. 304, i^jj^g ^jp debito justitm ought to give him his livery of it ; and if tbc 

1 Bulst. 133. j^jjg j^j^g formerly by any patent made a grant of it ; he ought to 

repeal it by a scire facias: for it was gained in deceptionem r^. 

Any son of the king who is heir apparent, although he was not the 

• F. N. B. 82. eldest son, is Duke of Cornwall : as * by West i, aid is given to 

make the eldest son a knight, and marry the eldest daughter, it 

extends to every son who is heir apparent, &c. See the statute of 

21 Jac. I, of leases to be made of the said Dutchy : by this Act the 

prince is restrained from aliening any part of it The judges ex 

8 Co. 28 a. b. officio ought to take knowledge of all Acts of Parliament which 

\ Inst *q8 concern the king or prince : and although the Acts of Parliament, 

Godb. 178. and the inroUment of them be destroyed by the injury of time, or by 

4 Co. 76 a. b, fjj.g Qj rebellion ; yet if they can be cleared up by other circumstances 

Hob. 226. and proofs : they shall have the force of Acts of Parliament The 

Djct. pi. 338, same law of deeds and grants respectively. 

°^ * ^•^'* Necessitas facii liciium^ guod alias non est licitum. 

[ page 281. ] CASE VI. 

3 Jac. Case de RESOLVED by all the judges of England in the Exchequer Chamber, 

Agistment. that tithes are payable for agistment, viz. : for the feeding of dry 

Dismes/a^st- cattle which do not serve for the plow, or pail, nor are spent in the 

ment, forrests, family. In the king's forests cattle are taken by the king's officers 

*a?di^*°" ^® \o agist them ; and they are accountable for this agistment, that is 

2 Inst. 643, a sum for feeding cattle there. And it is called agistment, because 
645f 647, 651, thg catde are suffered agiser^ that is, to be levant and couchant there: 

And many great farms are imployed to this purpose: and the 
substraction of tithes for them est occisio preshyterii^ 

CASE VIL 

3 Jac. 6, Co. '^^^ ^"^S cannot recover damages in a quare impedit: for damages 
48 b. ^ are given only where there may be an usurpation, by West, 2, cap. S» 
cSe^B R ^^^ ihtTQ can be no usurpation upon the king. Pending a quare 
Quareimpedit, impedit by A. against B. the clerk of C. who has the right, is 
damages, col- admitted : A. recovers : his clerk shall be admitted also: and they 

lation, lapse, .,.,..*. . • »*• .l 

costs, Roy. two shall try their right m trespass, ejectment or assise. If the 

Hob. 140. defendant's clerk be admitted, pending the writ ; although he be 

Co. Entr. 264. ^^^ made a party, yet if the plaintiff recovers, he shall remove him ; 

Nu. 14. for he could not be made a party to the writ : if he was admitted 

Cr? El.^162. before the writ purchased ; he shall not be removed without being 

Hob. 23 made a party, although the plaintiff recovers. The law does not 
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suffer any one to lose what he has without being heard or sum- Case VII. 
rooned. These cases were agreed by both Benches. 2 Rol. 390. 

Ees inter alios acta nemini noccre debet, Cr. Jac. 93. 

I Inst. 344 b, 

A church is void for a year, where a quare impedit was brought 152 b. 

within six months against the bishop and a disturber; neither the ^f^gi^^i^ 

metropolitan nor the king shall have any lapse : for the bishop being Cr. Jac. 93. 

made a party, has no lapse ; and where the bishop shall not have a Hob. 201, 320. 

lapse, neither the metropoHtan nor the king shall have it* A \ ^"!f^' *75- 
It . .^ , ^ . , J ^ . 1 • 6 Co. 50. 

collation by the space of six months does not take away a quare ^.h w-^ 

impedit where the plenarty is by such collation ; for West. 2, requires Hob. 302.^ 

a presentation in this case. 

The archbishop has a title to collate by lapse ; the bishop collates 

before him : this shall bind the archbishop : for at common law, 

when a clerk was once admitted, he was not removeable ; and vel. 91. 

collation remains at common law : West 2, helps only in case of 

presentation. A quare impedit is brought against a bishop, where no yl^, 2od, 

presentation was made to him, nor disturber named with him, nor 198. 

any disturbance was given ; in this case, although the bishop is made 

party to the quare impedit^ yet he shall not lose his lapse : for 

a fiction shall not take away his right. Some think that the king 6 Co. 51 a. 

shall recover damages in a ^ir<7r(^ m/d^/'/ ; and it seems to them to }^^\j^\.a 

be weak reasonmg, that he shall not recover single damages, because co. Lit. 260 a. 

he cannot recover double. Argumentum a majori ad minus negative 

non valet^ valet e converse. The king shall have benefit of any 

statute although he be not named in it Costs are given at common 

law in a quare impedit in the time of E. i, Fitz. quart impedit 161. 

Damages were given to the king in a quare impedit: and those 

judges were living when the said statute of West 2, was made. 

Broke Cases, 22 H. 8, 17. Costs might be awarded at common law 

for the plaintiff who recovered in quare impedit ; but nott now, f loCo. 11 5. 

because of the great damages given by West 2, cap. 5. 

CASE VIIL [ page 282. ] 

For the lapse of churches void by death, resignation or depriva- 4 Jac. 6 Co. 
tion, for six months ; the months shall be accounted according lo the ^r^\^^ ,., 
kalendar, and not twenty-eight days to a month : for the statute of 166. 
West 2, cap. 5, speaks of half a year ; and the right of the patron is J^^*^- ^P^ 
to be favoured Judged ami affirmed in error. Dial. 2, cap. 

For inrollment of bargains and sales according to the statute of 3^; , 

27 H. 8, within six months : in this case the month shall be reckoned 2 Roll. Abr. 
at twenty-eight days to a month ; and the day of the date of the inden- S^i* 
ture shall be reckoned for one day of them : for the statute speaks Hob, 139. 
only of the month ; and the word mensis in Latin respicit cursum Lunce ; 5 Co, i b, &c. 

and it is derived of the Greek word Mene, which signifies the moon • 

x 2 
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Case VIII. quia Luna conficii cursum suum spatio 28 dierum. This statute also is 

0^ g made against secret conveyances, to hasten the inrollment of them. 

The words six months in the statute of usury and labourers are to be 

expounded half a year (for the year is mentioned in those statutes) : 

and they shall be reckoned according to the calendar, as in case of a 

lapse. Formerly usury was punished only by the censures of the 

church, as it may be at this day; but postquam charitas capit 

frigescere^hy ^\ih\ishing quod so!a fides justificat; statutes were made 

See 12 Anna, to repress usury, beyond a certain proportion; as 10 per cent, or 

cap. 16. 8 per cent., and now 6 per cent 32 H. 8. 13 EL 21 Jac i. 12 Car. 2. 

CASE IX. 

In the time of EjECTJONE fimuB de decern acris pisarum^ adjudged in error, as 
Umes the g^^^ ^ ^^ decern acris seminatis cumpisis. Where 10 cura are aqua 
II E. 4, I. coopertce^ they ought to be demanded: for the water is the whole 
Ejectiom benefit of them, 
tion de parols! Loquendum ui vulgus : Nimia subtilitas injure reprobaiur. 

CASE X. 

M To/* TCdlt 

and keyleway A. IS sued by B. in the King's Bench for 300/. debt ; he is taken 

in Scaccario, upon a latitat ; C. rescues him ; in an action on the case for this 

Com!" ^"' ^^ rescue, B. recovers the whole debt against C. Judged and affirmed 

Cro. 4, Car. in error, C. shall not take advantage of A.'s ability to pay the debt ; 

Dwnaire. ^^^ ^^^* ^^^^ °^^ qualify his wrong. 

Het. 95. Hutt. 93. Cr. Jac. 486. Cr. Car. 79, 240. 

CASE XI. 
P. 6, Jac. 

Haverley ver- A. UPON a good consideration assumes to B. to pay him such sum 

^us Leighton, ^ g gj^^n i^jjd to C, afterwards B. lends C. 100/. C. does not pay 

Notice, action this 1 00/. B. sues A. upon the said assumpsit, before any notice given 

sur le Case, ^^ j^jj^ Qf t^js lending of the said 100/. to C. it lies. Judged and 

S!^, Car. 34. affirmed in error. Upon an assumpsit to pay a sum upon the 

2 Salk. 457. plaintiff's return from Rome to England, there needs no notice. 

cap.^3. ^' The plaintiff is not bound to seek tlie defendant See my Repertory, 

A collateral title Notice. 

da»"norbind ^^h. $1, where the duty accrews upon the private act of the 

unless put in plaintiff; there ought to be notice in assumpsit : but not where it is 

writing. possible for the defendant to know it. 

Cr. Jac. 405. '^ 
Yelv. 168. 

[ page 283. ] CASE XII. 

6 Jac. The plaintiff has a verdict in debt against the defendant ; after 

Beccher's^' this verdict, the plaintiffs attorney non vyit ulterius prosequi; and it 
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is so entered ; and judgment is given for the defendant ; it is error ; Case XII. 
for this is not a retraxit. A retraxit ought always to be by the "^ j ."" 
plaintiff in his proper person ; such confession is stronger against him Exchequer 
than a verdict The plaintiff was not amerced in this case ; this • Chamber, 
also is error, and the plaintiff shall assign it for error ; although it be attorney, ^^^ ' 
to his advantage ; for it f concerns the king's profit ; and the publick amercement, 
is concerned where the king is concerned. villeMge?*dis- 

Quo ditior Rex est, popuius est tutior claimer, ver- 

diet. 

An attorney for a plaintiff or defendant cannot confess villenage in i RoU. 584. 

his client; for his warrant ad perdendum vel lucrandum goes to the ^ ^"^t. 138b, 

matter in suit, not to the person ; for this is a final bar, as a retraxit • Cr^Jac. 211. 

which requires a personal acknowledgment. In prceparatoriis ad 1 Roll. 759. 

judicium favetur actori ; because the law presumes that no man v/ill i)™8g 'f'^" 

sue without cause, and therefore a retraxit is only allowable when the m. 

plaintiff comes in person. A writ of error lies after a confession or ^^°' ^68. 

retraxit : not after a disclaimer. 3 Cr. 567. 

' 2 Cr. 548. 

CASE XIII. 

An information upon the statute of usury ; the defendant pleads 6 Jac. 
nil debet ; the jury finds an usurious receipt, but does not find any i^yedays' 
loan ; a new venire facias should be awarded, and not a new nisi Case. 
prius ; for upon writs, where the jurors are not returnable at the first ///j/^^j''*^' 
day (as they are in assise, mortdancestor, juris utrum, attaint, certi- repleader, ' 
ficate of assise) they are returnable by venire facias after issue joined ; "^"'y- 
which was the return in this case, and the jury was discharged : and 211. ' 

where a jury is discharged it cannot be recharged ; 1 but there must be Co. Entr. 393. 

X • Nu. 17. 

VL ntyf ventre faaas. Br. Cases 457. 

Where an issue is joined and the verdict is imperfect ; a ntw venire 3 Cr. 33. 

faa'as shall be awarded. Where an issue is misjoined, a repleader ^^' ^^|; ^ ^'^ ^ 

shall be awarded ; and it shall begin where the first fault was. In * 

mortdancestor, attaint, juris utrum, assise, certificate of assise, the F. N. B. 181. 

jurors may be reassembled after verdict, before judgment ; or after 

judgment by certificate : this certificate is not a new process, but is 

as the original. Where there is not a loan, but only a promise of loan, 

and use is received ; it is not usury according to tlie statutes in force, 

but only a breach of promise. 37 H. 8, cap. 8, gives an information 

upon the receipt where there is a loan ; but not without a receipt. 

13 £1. c. 9, makes the contract void upon an usurious loan ; although See 12 Ann. 

there be no receipt cap. 16. 

CASE XIV. 

The king grants officium custodis parci de dak &* pannagium ^ ^ J?<^* 
herbagium ejusdem to B. for life ; and the king, reciting this patent to Earrof Rut- 
B. by another patent grants dictum officium pcmnag, &* herbag. to C. land's Case. 
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Case XIV. for life ; and it is not mentioned in the second patent, when this 

g j^ second patent shall take effect: resolved, by all the Judges of 

1 Bulst. 4, 5. England, that this is a good grant ; for although a grant of the rever- 

2 Brownl. 229, gj^j^ q£ ^^ office was void, because there is no reversion of it ; yet 

1 Co. 46 a, the grant of an office to have it after the death of another, is good, in 
51 a, 52 b. \^Q case of the king and of a subject, as it is in the principal <aise in 
Lane iio. effect by the said recital. The king's patent of land to A- and his 
Dyer 259 a. hcirs, habendum to him and his assigns ; is a good patent, and passes 

1 Cr. 179. r • 1 

Hob. 223, 229. ^ fee-simple. 

[ page 284. 1 Pannage is pastus porcorum; and the seisin of it may be had by 

Yelv. 48. suffering an horse in the park ; so where rent is recovered ; the sheriff 

2 Roll. 188. may put the recoverer in possession by any other thing besides the 
Lit. ss. 233. j.gjjj . j^yj QQ^ jjj C2^gg Qf ^ purchase of rent : there the seisin of it is 

Co. Lit. 156 a. ,,,,. . »n««^«l . ^ 

to be had only in proprto genere. The defendant has an action of 
battery against the sheriff, at the time of making the array; this is a 
principal challenge. 20 Ass. pi. 11. 38 H. 6, 7, a seisin by the 
pasturing of an horse maintains the assise in the principal case. 

In pmparatoriis ad judicium fat^etur actori. 

Lex nemeni operatur iniquum, 
Princtpis beneficium dccet esse mansurum, 

CASE XV. 

13 Co. 1 1, 12. A PUBLicK brewer ought to serve apprentice seven years ; otherwise 

^ J?^- he is within the statute of 5 El. but not so a private brewer in private 

Shoile's Case houses. Upon an information against a publick brewer upon the 

put in the Case statute of 5 El. it is sufficient in the count, to declare that he was not 

London! ^ ° ^ brewer at the lime of making the said statute ; and there is no 

Prentices, occasion to say, that he did not then use any other trade: for 

q'^Elir^cap 4 al^^ough the statute is obscurely penned, this is the true sense of it ; 

Cr. Jac. 178, if he had used the trade of a barber at the lime of making the said 

'79- statute, it would not serve to excuse him for being a brewer. Pants 

13 Co. II, 12. ^ ' , . _ ,,*.,, 

Palm. 542. c^potus sunt duo vtta sustentacula ; and therefore the law provides, 

2 Bulst. 189. tbat the brewer and baker shall be apprentices for seven years. 

These trades also concern the health of the bodies of men ; and the 
law does not suppose that unexperienced persons can direct or work 
at them ; and the law judges that seven years are a convenient and 
necessary time for instruction, before such publick imployment 

Judged and affirmed in Error. 
Lexprospicit non respicit. . 

Mich. 17 Jac. An information was brought, that whereas the custom of the king- 
s', ^^' I , dom is, that to avoid injuring the highways, a publick carrier shall not 
Case. carry goods in any waggon, which has more than two wheels, and not 
Carrier de Ox- above 2000 weight ; the defendant has used to carry from Oxford to 
Highways. London goods, in a waggon, above that weight ; drawn with twelve 
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horses, and having four wheek ; by which the highway, &c, leading Case XV. 

from Oxford to London is become impassable : he was convicted of 

it, iSned and imprisoned. 27 h!^8^ 26. 

Solus popuU suprema Ux est See 6 Ann. cap. 29. 3 G. i, cap. 10. 

CASE XVI. 

Dower is brought against an heir, being an infant within age ; he Mich. 9 Jac. 

makes default ; a grand cape issues ; he makes default again ; the ^- ®- 

demandant has judgment ; the infant shall not reverse this judg- ,7 e. 2. 

ment, because a default is imputed to the infant in this case, and his Co. Lit. 380 b. 

infancy shall not save his default as in other cases ; for if so, the \f^ Etefault 

woman demandant shall have no sustenance during the infant*s 80. 

nonage ; for the infant will make default : and aftenn'ards when she 4 ^^' '^' 
i_ • J ,,!-,,./ .„ . ^ Recovery m 

has judgment upon the default, the infant will reverse it. Forty value. 

days next after the death of the husband, and no longer ; the law ^^ 27. 

allows the widow her quarentine, viz., to live in her husband's house, 5 h.' 8. 

and to be sustained with victuals there. By all the Judges. Br. Cases i. 

Dower, de- 

Regularly, infancy excuses the default of an infant ; but it does not fault, infant, 
hold in dower, for the reason aforesaid. jr[^'» quaren- 

Causa dotis^ libcrtatisy fisci^ sunt inter favorabilia in lege, Co. Lit. 32 b. 

CASE XVII. [ page 285. ] 

Debt is brought against two administrators ; they plead, that they Pasch. 10 Jac. 
had assets before notice of the said suit, and that pending the said y'd. 210. 
suit, their administration was revoked, and committed to another; the i Brownl. 116. 
plaintiff replies, that this was by covin ; and issue is taken upon this, ^'jP^^ versus 
and found for the plaintiff; the plaintiff has judgment for his debt, Administra- 
and damages de bonis testatoris ; and not, if not for damages de bonis ^^^ 
propriis ; for the defendants have confessed assets de bonis testatoris. Covin, judg- 
Judged and afHrmed in error. Otherwise, upon fully administred ment, confes- 
pleaded, and a verdict for the plaintfT, the judgment for debt and **°'*' 
damages is de bonis testatoris^ si habet ; si non, for damages de bonis nj^ ™' 
propriis, 3 H. 7, 12. In the principal case there is a confession 8 Co. 134 a. 
and a covin. Debt is brought by a woman administratrix ; she has 8 Co. 143 b. 
judgment; before execution this administration is revoked by covin, ^^' '^a* 
and committed to the said woman and her son ; the son releases the 
debt; the woman sues execution; the debtor brings an audita 
querela : it does not lie because of the covin. See Termor's case, 
3 Co. 77. 

CASE XVIII. 

The king by his commission under his great seal gives power to 12 Co. 51^55. 
the president and council established in the north, to hold plea T"?; *?'^*^' 

'^ . , . . - • Vi ,. 1 1 ..f . Archbishop o 

therei withm certain counties limited, of any sum, by English bill, m York's Case* 

33 H. 8. 
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Ley, prero 
gative, com 
mission, 
jurisdiction, 
prohibition. 
12 Co. 27. 
I Cr. 388. 



Case XVIII. all actions personal ; they have no power by this commission to hold 
Hob 112 ~ P^^^ ^P^'^ ^ writing obligatory; for upon this bill, the defendant 
Br. Cases 2S0. answers upon his oath ; which the common law does not suffer. 
Nemo tenetur prodere seipsum. The king has the sum of lox. upon 
a suit upon any obligation which exceeds 40/. by this commission he 
has nothing ; this commission takes away the writ of error ; error 
does not lie against a decree. The king cannot alter the law ; he 
cannot make a court of equity by his cliarter or commission ; he may 
FUz. Jurisdic- "^^^^ courts of comuion law; and the trial shall be by a jury. In 
tion, 51. debt upon a bond sued there, a prohibition was awarded By all 

make^a ^co^'rt ^^ j^^g^s of England. In a suit in the spiritual court for usury or 
which shall simony, where covin is alledged ; the defendant shall not be examined 

upon his oath ; if he be, a prohibition shall be awarded. The con- 
quest introduced courts of equity ; after which the kings were sworn 
Hob. 63, the upon their coronation to observe the common law. 

King cannot 

alter the common law. Hob. 84. 3 Cr. 201, 262, Mo. 9c6, 



proceed ac- 
cording to the 
common law, 



P. 21 Jac. 
Court of 
Wards. 
Sir Edward 
Coke's Case, 
Hob. 339. 
8 Co. 171 a. 
10 Co. 55 b. 
2 KoU. Rep. 
294. 
Plow. 321 a. 



8 Co. 171a. b. 



7 Co. 21 b. 
[ page 286. ] 



10 Co. 55 b. 



7 Co. 19 b. 



CASE XIX. 

The king's debtor is seised of land in fee ; and being so indebted 
and seised makes a feoffment to a stranger, with power of revocation ; 
and dies without revocation : this land is liable to the king's debt ; 
for it was in the power of the debtor to revoke this feoffment ; and 
then without doubt the land had been liable to this debt, and he did 
not revoke it with an intent to defraud the king ; as the law will pre- 
sume : and therefore it was adjudged in the said court, by the two 
chief justices and chief baron ; that this land is liable to the king's 
debt, by the common law. 

Rex nee potest fallere^ nee f alii. 

The lands, leases, goods and body of the king's debtor are liable 
to satisfy the king, as long as those lands, leases and goods are in the 
hands of the said debtor, or in hands of his executor. Where the 
lands of such debtor descend to his heir, if the debt be immediately 
due to the king by recognizance, obligation, judgment, or other 
specialty, they are liable also in the hands of the heir, and of every 
other person, if they be not conveyed before bon& fide; and of the 
heir in tail as long as they are in his hands ; and so are goods and 
chattels, if they be not bond, fide conveyed by the debtor to another. 
33 H. 8, cap. 33. 

13 £1. cap. 4, makes the lands of the king's officers liable from the 
time when they become officers. 33 H. 8, cap. 39, makes debts to 
the king by recognizance, judgment, specialty made to the king or to 
his use immediately as valid as a statute-staple. Lord Anderson's 
case, 7 Co. 21. 

7 Jac. I, cap. IS, the king by the common law shall have a pre- 
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rogative in debts assigned to him, to have execution of the body, Case XIX. 
goods and lands of the debtor of the debt so assigned : this statute ^ob. 353. 
provides, that no assignment shall hold but of such debts as were 
originally due to the king's debtors or accountants. A. acknowledges 
a statute to B. B. dies intestate ; his wife takes administration ; she 
marries C. the king's debtor, C. assigns this statute to the king for 
his debt ; and he may well do it ; for he might release it, all one as 
if A. had originally acknowledged the statute to him, and this case is 
not within the said statute. 2 Cro. 524. 

CASE XX. 

Annuity is brought ; the plaintiff has a verdict for the annuity, i2jac. 

but the verdict does not give any damages or costs ; the plaintiff B^nihain's 

releases the damages and costs of record ; he shall have judgment Cose, 

for the annuity, for two reasons ; this release shall be understood to 5 Co. 38, 

be before the verdict ; and a writ of error does not lie for the defen- 10 c. 115, Pil- 

dant in this case ; for the release is for his advantage. ^"^^^'^ C***» 

Judged and affirmed in Error. Dyer^32o, 369. 

If this release had not been ; upon a writ of error brought by the Beecher's 
defendant, the court ex officio should reverse the judgment : for, Case, 
damages and costs are due as well as the annuity. ^mx \ fo- 

ment, verdict, release, office de court. Hob. 178. 2 Bulst. 279. 

CASE XXI. 

Tenant in tail general makes a feoffment to the use of himself 12 Co. 6. 
and his wife and the heirs of their two bodies : he has issue by the 9 Co. 14 a. b. 

w Tac Snef' 

said wife; after the 27 H. 8, of uses, in the 28 H. 8, the husband field and Rat- 
commits treason : 29 H. 8, he is attainted and executed : the wife cliff, Hob. 334. 
survives him ; she is tenant in tail ; for she was neither the offender treason^'^ce 
nor heir to him : the wife dies ; the rights of the first tail, and the prerogative, 
second tail are forfeited by this treason by the statute of 26 H. 8, ^i^^^I^, 
cap. 13. . By all the Judges of England. Cr. Car. 427. 

This wife is not punishable for waste ; she shall not be compelled ^12^ 333^ j^jg^ 
to attorn ; she may take leases for 21 years or three lives, reserving 426, 49^, 501. 
rent according to 32 H. 8, she cannot bar this special tail by fine or ^'^ *^' ^^ ' 
recovery ; for the king has an inheritance in it, after the death of the 
wife, as long as the estate-tail continues. Tenant in tail discontinues, 
and commits treason, and is attained ; this right of action is not for- 
feited ; but if the discontinuee infeoffs the tenant in tail ; the right of 12 Co. 6. 
the tail is forfeited ; for the inheritance is involved in the possession. 3 Co. 2 b. 
If the discontinuee had made a lease for life to the tenant in tail ; 
the tail had not been forfeited ; for in this case, at the time of the 
treason, he had not any inheritance to forfeit, as the said statute of 
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Case XXI. 26 H. 8, requires. Tenant in fee, or in tail, having right of entry by 

the common law, or by any statute ; the fee or the tail are forfeited 

in the case of treason ; the 26 H. 8, cap. 13, abrogates West 2, for 

[ page 287. ] estates-taily as to treason. Tenant in tail is attainted of treason ; his 

son is not heir to him to this intail : for the father had an inheritance 

* 8 Rep. 166 a. in the land, when he committed the treason. But in* the case of 

Hob ^\ grandfather, father and son ; the grandfather is tenant in taul, the 

I Jo. 67, 81. father commits treason, and is attainted of it, and executed; and 
Kaym. 346. afterwards the grandfather dies : the son shall have this intail : for 

the father never had the estate tail, nor the right of it to forfeit ; and 
in this case, West 2, preserves the tail ; and in this case there b no 
corruption of blood : for the 26 H. 8, does not extend to it ; and 
before the said statute there was not any corruption of blood in this 
case of an estate tail, although the attainder was for treason. 
Hob 339. The king is not bound by abeiance ; nor by a common recovery 

Co. Lit. 370 b. ^here he has a reversion expectant upon an estate tail ; nor by a 
collateral warranty of his ancestor, without assets : he is not bound 
by fictions of law. 

In the principal case, if the wife had died in the life of the husband, 
3 Co. 10 b. before office found ; the son had not been remitted : for he had no 
t Hob. 335. right And t if he had been remitted, the office found afterwards, 

would divest it 

A person attainted is restored to his blood ; this does not restore 

his land : for the attainder has two effects ; to corrupt the blood, and 

to give a forfeiture of all his estate real and pe]:sonal to the king. 

10 Co. 138 b. The statute of Pramunire 16 R. 2, gives a forfeiture of all inherit- 

Co. Lit. 130 a, ances : it does not extend to an estate tail. The 26 H. 8, has the 

I I Co. 63 b. words, all manner of inheritance to be forfeited : the offence is greater 
Raym 347. within 26 H. 8, and the words more peremptory, than ii> the other. 

The statute of 33 H. 8, cap. 20, which vests the lands of persons 

attainted of treason, without office, is to be understood, as well as if 

3 Co. II a. ^^^ king's title were found by office; if an office finds a stranger in 

possession of the estate, the estate shall not vest in the king before a 

scire facias against him in possession, or seisure of the lands : the 

H b 2At. ^^^^ ^^^ grant them by special words, of right of entry. Cremer's 

^^ V case, 8 £L put in the Marquis of Winchester's case. See Dowtie's 

case. Both in Coke. 

3 Co. I. The statute of 26 H. 8, gives a forfeiture of the inheritance of the 

3 Co. 9 b. wife, where the husband commits treason ; and so of a bishop, 

I Leon. 271. prebend, abbot, &c. in right of the church : whereas the common 

Hob. 243. law in these cases gave a forfeiture only during the coveture in one 

case, and during life in the other. These cases are remedied by 
5 £.6, cap. II, by a favourable interpretation of this last statute, 
Co. Lit. 351 a. ^^g ^^ affirmative statute, that the husband shall forfeit during his 
wife's life ; the other as aforesaid. Stamford 187. 
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CASE XXII. 



A. ASSUMES to B. to deliver to him, by such a day, tantum avena- ii Jac 
rum quantum, at los, ^d, a quarter, shall amount to 52/, and B. J^iio^^s 
assumes to A. to pay for them to him the said 52/. B. brings his Case, 
action on this assumpsit, and declares for breach of this promise, that ^?l^n5\, 
A. has not delivered to him 96 quarters and 6 bushels avenarum, by 767. 
the said day ; upon non assumpsit pleaded, the plaintiff has a verdict C'- ^^5* ^"^^^ 
for him ; and judgment, and affirmed in error. Although this breach ^q' ^^ 
was laid in three farthings more than amounts to 52/. yet it is good : Dyer 55, pi. 8. 
for that is inter minima ; according to the computation of the year, °* ^^* 
which has 365 days and 6 hours ; the hours are not computed : for * ^^^ Hobart 
such account is too subtile and * busy. Fr. anctious. 

Miscomputing may be amended in a verdict. Gross miscomputing [ page 28S. ] 
in a declaration in assumpiit is faulty. Assumpsit to pay 20/. of 
cummin, and he alledges the breach in not delivering 21/. this is ill : 
for he brings his action clearly, for more than he ought to have. 
44 EL Crompton and Smith's case. Dyer 55. YeL s« 

CASE XXIII. 

In trespass the plaintiff declares to 40/. damages ; upon not guilty 10 Jac 

pleaded by the defendant, a verdict gives 49/. damages, with costs i?ifoid»sCa^. 

of suit to the plaintiff; the plaintiff releases 9/. of the damages, and Damages, 

has judgment for the 40/. damages, with the costs. Damages are for co"?;^ 

the wrong done before the writ purchased. Costs are/r<? expensis litis. 2 Bulst 279. 

Adjudged and affirmed in Error. » Rol- Rep. 88. 

Hob. 178. 

In account against a receiver, or bailiff, damages are not recover- F. N. B. 107 b. 
able : for it is founded upon a faith and trust, and is not brought for J ?®^ ^^^ 
a wrong. In detinue, the plaintiff shall have no more damages than 3 Cr. 84. 
he has declared for : for the judgment is to have the thing detained, *°|^' ^» '^• 
and damages for the detention. If the thing cannot be had, the Detinue, ac- 
sheriff shall enquire de damnis, and the plaintiff shall have judgment compt. 
for the value and detention upon, and according to the sheriff's return, YeL 71, ^202. 
that he cannot deliver the thing by the defendant's fault 22 H. 6, i Bulst. 103. 
55. If an increase be received by a receiver ad merchandizandum, ^^' ^°"* 
the receiver ought to account for it See my Repertory, title Accompt 

CASE XXIV. 



The statute of 35 H. 8, cap. 6, ordains, that at nisiprius, or 10 Jac. 
before justices of assise ; at the trial when a full jury does not appear !? ^ 'S^^* 
to the habeas corpora or distringas, that tales de circumstantibus may be Case, 
added to those in the plural number, which appear at the trial, 1 1 F^J!^'7» ^^ 
jurors make default \ one alone appears : yet by the equity of the iutute! 
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Case XXIV. 
Cr, Jac. 316. 



See these 
statutes fol- 
lowing. 
x6&i7Car. 2, 
cap. 8. 
4 & 5 Annse, 
cap. 16. 
4 G. 2, cap. 26. 
9 Annae, cap. 
20. 

5G. I, cap. 13. 
See I Danv. 
Abr. 

Tit. Amend- 
ment. 



10 Co. 105 a. 
3 Cr. 305. 



statute, a tales de ciraimstantibus shall be granted for that one. This 
statute is for the advancement of justice. 

The statutes of jeofails ought indeed to be construed by equity 
after verdict : for the intent of those statutes was, as the words are 
also, ut plena &* ceteris justitia fiat ; and that after verdict, judgment 
should not be reversed, or arrested for any fault of attorney or 
counsellor (^). A verdict between the demandant and vouchee is 
aided, the issue of nut tiel record is aided ; where the demandant in 
pleading falsifies his own writ, that is aided; the want of a bill against 
an attorney is aided ; an information upon a penal statute, as usury, 
was aided before the statute of 18 £1. the substance and truth of the 
matter are only to be considered after verdict It is for the honour 
of the law, and the quiet of the subjects, that after a verdict of 12 
jurors and a long suit, the said statutes should be construed liberally. 
Although the trials upon habeas corpora^ or distringas are mentioned 
in the statute ; that is only for example : the jurors who appear at the 
first day are within the equity of the said statutes of jeofails ; as they 
do in an assise, mortdancester, attaint,y2/m utrum^ certificate of assise. 
An alien may be aided de circumstantibus in trials where medietas 
linguce is required. One coroner will serve in redisseisin, where 
there are no more in the county : the words of the statute, which 
ordains redisseisin, require more; but equity helps : A fortiori whtrt 
the words and the true intent go together. Penal informations were 
within the 32 H. 8, cap. 30, and penal statutes by the 18 El. cap. Si 
are excepted out of this statute only, for these matters see 35 H. 8, 
cap. 6, j8 £1. cap. 5, 21 Jac. i, cap. 13, these are the statutes of 
jeofails. Hob. 173, 178, 281. Dyer 188, 347. Heydon's case. 
II Co. the new Book of Entries, title, Juris Utrum. 



[ page 289. ] 

7 Co. 40 a. I). 
Beders Case. 
Uses, cove- 
nant, inroll- 
ment. 



1 1 Co. 25 a. 
Co. 126 b. 
9 Co. 54 b. 
Doct. pi. 86. 
Br. Mort- 
dancester 8. 
8 Co. 94 a. 
1 1 Co. 24 b, 
25 a. 
I Vent. 138. 

1 Inst. 183 b. 

2 Vent. 265. 
Cart. 144. 



CASE XXV. 

A FATHER covenants by indenture, in consideration of continuing 
the land in his blood, and of natural affection, to stand seised to the 
use of himself for life, remainder to his wife for life, remainder to his 
second son in tail : resolved that the use to the wife is well raised ; 
for the naming of her, being his wife, is sufficient : so of any cousin ; 
for it is a consideration in itself : but if it be in consideration of 
money paid by the wife or son, the indenture ought to be inroUed. 

Adjudged and affirmed in Error. 

If the consideration be of blood and money paid ; where there is 
kindred \ an use will rise upon a covenant by indenture without in- 
rollment: for the words of 27 H. 8, cap. 16, for inroUments, are, 
where a freehold or inheritance passes by bargain and sale only : not 
where blood is joined. 

(r) See anU^ page 6a, note {q\ 
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CASE XXVI. 



A. AND B. his wife have issue ; they are afterwards divorced by 7 J*c- 

"7 C!o. A.'i b 

sentence given in the Spiritual Court, and the cause expressed in Venn's Case, 

the sentence is, because they were married infra pubertaiem^ and Bastardjr, 

afterwards disassented : although the cause expressed in the sentence J"^^^^»on. 

is not allowable; (for it * appears by the said sentence, that they Office, judg- 

have had issue) yet there may be another cause ; and the judges of "*^^- 

the law ought to give credit to the sentence, and that the issue is a ♦ This is a 

bastard. mistake; see 

* No man can be made a bastard by any sentence after the death ^ q^ .^ b. 

of the pretended husband and wife who had the issue. But a sen- 4 Co. 49 a. 

tence given for a marriage may be repealed after the death of the ^ co r'a 

parties, and so ex obliquo bastardise the issue. After office found i Salk. 120, 

that the king's tenant by knight's service is dead, and A. his heir "Jl* 

within age ; if another pretends to be heir, he shall not traverse this 2 Ventr. 43! 

office until an office be foimd for him that he is heir : and then they Cawly 31. 

Carth 22 c 

shall interplead, by the statute of 2 E. 6, cap. 8. And although the ♦ , ^ioX, 360. 

same person can have only one diem clausit extremum^ after the i Brown 42. 

death of his ancestor ; yet another person may have another. « q^ ^^ 

Judicis non est exprimere causam sententia^ and this is wisely ordained : Carth. 271. 

for, of things which fall sub intellectu 6- non sub sensu, the judgments J Inst. 244 a. 

of men are so various, quod nullum argumentum est fere quod adver- 12 C. '2, cap, 

sario non premitur ; as Seneca well said. The spiritual courts have ^ 

nothing to do with loyalty of matrimony, but where the temporal Hob. 179. 
courts command them to certify it : and this is only in real actions. 

A. having a bastard eigne 6f mulier puisne, devises a lease for 
years which he has, to his heir : the mulier puisne shall have it {d) \ 
so where one jointenant of a lease for years makes a devise of it to a 
stranger, and the other jointenant survives ; the devise is void : for 
the common law is so. A. a woman of 12 years of age, marries B. 
of 13 years of age ; A. has issue; this is a bastard in our law. Yet 
some write that Solomon begat Rohoboam at 10 years of age, by 
the computation of time out of the Scriptures. A. devises 100/. to 
his two daughters, to be paid at their full age ; they shall have it at 
the age of 21 years; and shall not wait till 25, which is the full age 
in the civil law. 

CASE XXVII. [ page 290. ] 

A TESTATOR being indebted to A. makes his wife executrix, leaves 9 Jac 

her a lease for years, and dies ; the wife assumes to A. to pay the | ^ ||i^' j 

said debt within a certain time, or to assign the term to him upon Yel. 55. ' 

3 Cr. 759. 

{d) A bastard eigni is a son bom who is the second or other son born of Executor, 

before the intermarriage of his parents, the same parents subsequently to their count, as- 

in contradistinction to a mulier fuism^ intermarriage. sumpsit, judg 



3i8 

Case XXVII. 

ment pra- 
sumpHo juris, 
9 Co. 90 b. 
3 Cr. 59. 

1 Roll. 921. 

2 Keb. 606. 



Hob. 18. 



2 Cr. 294. 
29 Car. 2, c. 3. 



I Keb. 890. 
Yel. 56. 
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his forbearance of it for a certain time ; she takes husband ; an 
action upon the case b brought against husband and wife upon this 
assumpsit: it lies, without averment of assets in the count: assets 
shall be intended until the contrary be shewn : upon non assumpsit^ 
a verdict is found with the plaintiff: he has judgment generally 
against the husband and wife, and not of the goods of the testator : for 
forbearance for a certain time is a good consideration, where there is 
a true debt Judged and affirmed in Error. 

Where there is no debt due, a confession and request of for- 
bearance, and forbearance accordingly, will not create a debt nor an 
action ; nor will the assumpsit of an executor, without assets : if the 
executor makes such assumpsit^ he ought to plead, that he had no 
assets at the time of the assumpsit^ nor afterwards. A consideration 
is necessary to create a debt : otherwise it is nudum pactum, A. 
accounts with B. for several reckonings, and upon the account A. is 
found debtor to B. in 100/. A. assumes to pay it; upon non 
assumpsit pleaded, a verdict is found for the plaintiff : he has judg- 
ment, although the declaration does not shew any consideration for 
the debt ; this account, assumpsit and verdict create a good debt. 
An assumpsit of the heir to pay his father's debt does not bind him, 
although he has assets by discent : for by common law, land is not 
liable to debt ; but by Westm. 2, by execution by elegit. 






9 Jac. 

9 Co. 86 b. 

Executor, 

Action sur le 

Case, 

2 6rownl. 137. 

Co.Entr.nu.i. 

Cr. Jac. 293, 

294. 

See 29 C. 2, 
cap. 3, that 
collateral pro- 
mises must be 
in writing, 
a Cr. 633. 



9 Jac. 
9 Co. 81 a. 
Agnes Gore's 
Case. 

Murder, in- 
tent. 

H. P. C. qo. 
3 Inst. 135. 
2 Hawk. P. C. 
3i3..c,29, s. 
u. 



CASE XXVIII. 

A. BRINGS assumpsit against the executor of B. upon the testator s 
assumpsit to pay him a certain sum of money, which neither he nor 
his executor has paid : resolved by all the Judges of England, that 
the action well lies. 

The testator's assumpsit to do a collateral thing, as to build an 
house, to serve for such a time, or the like, which is not a debt, 
binds the executor : these are not as battery, trespass, or waste qua 
moriuntur cum persona : they are ddfitum^ non moritur. Croke in his 
Reports has published, that an action lies against the executor upon 
a collateral promise made by his testator, 

CASE XXIX. 

A. PUTS poison in wine or any other thing to poison & C. takes 
it, and is poisoned : A. in this case is a murderer ; for the law joins 
the intention with the event By all the Judges of England. 

It is otherwise where A. commands B. to kill C. or to rob C and 
B. kills or robs C. this is not murder or robbery in A. For in this 
case the instrument which A. used, might non agere ; but poison 
could not : est agens naturale^ 6* operatur nccessario ; the other is 
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voluntarium agens. Sander's Case, Plowden. The putting of rats* Case XXIX. 
bane to kill vermin, is not felony, although a n>an should take it, and pj,com474b 
die of it. Mahfida propQsitis distinguntur, 

CASE XXX. [ page 291. } 

An ■ arrest in the night for felony, debt, or other cause is lawful, tj^' ^ ^°' 
An arrest on the *» Lord's Day is lawful If he who is to be arrested i jo'nes 198. 
assaults the officer who is to arrest him with a weapon, the officer is Cr. Car. 279. 

^ Bulst 206 

not ^ bound to fly as far as he can, before he strikes the assailant ; as poph. 208. 
people ought to do in other cases. ^ Killing of an officer or any of 'Cro. Car. 
his assistants in the execution of his office is murder : so ^ of killing f^g^g p q 
a man without provocation : so where a thief kills a man whom he '45. 
attempts to rob : and so of killing an officer in preventing him from ^^^"^ ^» S 
executing his office ; it is murder although the process be ^ erroneous i> 29 c. 2, cap. 
upon which the arrest was made ; as if it be a capias against a peer ^> *h<^" the 
of the realm. An indictment of murder in the ^parish of Wood camS. °Sees 
Street, London, is good, without mentioning any ward. An arrest Annje. cap. 9 
may be made in London by the ^ plaintiffs entry of his plaint in any ^ p c^h 
of the counters there, before entry of it in any of the Courts there, by 3 Inst. 56. 
the custom of London. Where a special verdict is given in case of r^'^V^^'^o^' 
a murder of an officer in London ; and the verdict finds the plaint « 3 inst. 52, 
entered there, according to the custom, before the request, and ^ in J][* P- C. 45- 
another part after it, that the arrest is warranted by the custom there : Cr. Car. 183. * 
this verdict is good. A * serjeant of London need not shew his mace '6 Co. 54 a, 
when he arrests one : it is sufficient to say, I arrest you in the king's i^tch 22^^ 2 
name. "* The verdict does not find this killing of an officer in Roll. Rep. 463. 
execution of justice, with the word fdonice : yet it is good. The | ^£; ^}^' ^32. 
entry of the plaint in one of the counters is sufficient. The ^ liberties Cro. Jac. 473. 
of London extend to the suburbs, and to Temple Bar. I'&^S* ^^'a 

Xl. 1 • \^m 4^1 

9 Co. 69 a. "9 Co. 69 a. '9 Co. 67 a. London, corone, indictment, verdict, arrest, murder. 

CASE XXXL 

A. MAKES a lease of land to B. to commence five years afterwards ; 5 jac. Rudge's 

before the five years pass, A. makes a lease for life of this land to C, ^^ 

with warranty ; the five years expire ; B. enters upon C. C. brings a ranty,1:ove- 

warraniia charia against A. {i). In this writ no damages nor chattel na^t, war- 

can be recovered ; and it does not lie in this case. C. brings an exposition df' 

action of covenant pending the said warraniia charta^ upon this parols. 

warranty, for the said eviction of the said five years : adjudged that jj^^^^f ^^ 

it well lies, and affirmed in error. This warranty serves for the Yelv. 139. 

freehold, where the freehold is demanded and evicted ; and it serves ' ^^^» 3^9 »• 

as a covenant where a chattel is evicted. And the pendency of the 3 Lev! 322. 

(0 Abolished by 3 & 4 WUl. IV.c. 27, s. 36. 
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Hob. 


12, 28, 


35- 
3Cr. 

2Cr. 


214. 
172. 
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warrantia chartm operates nothing in this case : for it does not lie 
for the reason aforesaid. Note the exposition : ut res vaieai. The 
word demise makes a covenant in a lease for years, for the lessee 
against the lessor upon eviction : but not in a lease for life. F.N.B. 
145. 26 H. 6, Br. Cases 309. The word cofwenit that A. shall have 
the land for years, is not a lease for years. 



9 Jac. Ileb. 4, 
Musgrave's 
Case. 

Yelv. 218, 
scire facias^ 
the place and 
county where 
an action shall 
be brought. 
Yelv. 218. 
Cr. Jac. 331, 
353. 

Hob. 196 
2 Keb. 46. 



CASE XXXII. 

A. HAS judgment in the King's Bench against B. upon an 
obligation made at Dale, in Cumberland, and so laid to be made ; 
and brings a scire facias upon it directed to the sheriff of Westmor- 
land ; and has judgment upon it : this judgment was reversed in the 
Exchequer Chamber : for brei^e judiciale debet sequi suutn ariginaU^ &' 
accessorium suum principals But debt may be brought in Middlesex 
upon this judgment. 18 E. 4, 18, 22. Dyer 295. 

This reversal in the Exchequer Chamber is res judicata : no writ 
of error lies upon such judgment except in parliament It is by six 
judges at least, by the statute of 27 Eliz. cap. 8, & 31 Eliz. cap. i, 
they have power to examine judgments given in the King's Bench in 
certain cases, viz. : seven in number expressed there. 



[ page 292. ] 

Hob. 214, the 
Lord Chancel- 
lor's Case. By 
the two justices 
and chief 
baron. 
Winch 19. 

2 Roll. 35 1. 
18 E. 3, 4. 



CASE XXXIII. 

The Lord Chancellor presents to the king's churches under 
20/. value : it belongs to his office. If the chancellor presents 
where the king has a lapse ; and the clerk is instituted and inducted ; 
he shall not be removed : for the chancellor's presentation is in the 
king's name. But if the presentation by the chancellor recites it to 
be under 20/. where it is above 20/. the presentation is void: for such 
livings do not belong to the chancellor ; and the king may revoke 
such a presentation. 



Hob,«4. CASE XXXIV. 

SarcourHs' ^**^ Statute of 32 H. 8, cap. 46, ordains two clerks for the court 

abolished by of wards ; yet there may be only one, with a non obstante of the 

12 Car. 2 cap. statute : for this office is ministerial : it is otherwise of the auditors 

24. 

Cr. Car. 59$. there ; for theirs is an office of judicature. By several Judges. 

1 1 Co. 3 b, 4a. 

CASE XXXV. 

II Jac. Lane B. IS indebted to A- by obligation; and C. is indebted to R by 

versus Mai- statute in the like sum ; R delivers the said statute to A. in satisfac- 

Hob. 4. tion of his debt : this is lawful, and no maintenance. C. dies ; the 

Action sur le executor of C. or one who pretends to be so, prays A. to deliver him 

acdon.^mdn-'* the Statute, and jissumcs to pay the s^id debt of B. A. delivers the 

tenance doae, 
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statute to him ; this executor does not pay the said debt of B. A. has Case XXXV. 

judgment against him upon this assumpsit^ affirmed in error. This TRolTRep 

delivery was a good consideration on the part of A. for the said 26, 27. 

executor might cancel it 20 H. 6, 34. ^'- J*^- 34^. 

A gift of an obligation to a stranger is good : the sale of it is 
maintenance ; if it be not to the debtee of the donor or vendor. 

CASE XXXVI. 

The plaintiff in ejedione firma counts of a lease made the 5 Mali More versus 

10 Jac from the annunciation of the Virgin Mary last past, for jjo^^S.^' 

twenty years ex tunc next ensuing ; a jury finds the said date and i Roll. Abr. 

demise from the said feast for twenty years next ensuing the date. |>^Q^*2o8a 

This case was in ejectment, and the ejectment was laid on the same Alleyn 77. 

day s Mail 10 Jac so it appears, that it refers to the making of the 55*^" ii^" 
lease. And the making and date of it are at one day. The plaintiff . 
had judgment, aflirmed in error. 

CASE XXXVI 1. 

« . .. '^iT^ .ttii- 9 Jac WoUas- 

A. COUNTS tn assumpsit agamst B. that B. was mdebted to him ton versus 
10/. and B. assumed that if A. would forbear suit for it for a month, Webb, 
that he would pay the said 10/. upon non assumpsit pleaded, it is ^j^,^ gj^ J^ ^" 
found for the plaintiff; he had judgment, affirmed in error; although Case, con- 
no consideration for the debt be alledged in the count : for the verdict cou^nrdebt 
implies a debt, and the forbearance makes the consideration. Where Cr. 549. 
debt is brought without such circumstance of forbearance, a particular '^J*^* 
consideration ought to be shewed in the declaration. 21 £. 4, 53. 

Keyleway82. 44 E. 3. 21. Lut. 219. 2 Cr. 207. Yelv. 56, 207. 2 Sand. 136. Poph. 31. 

CASE XXXVIII. [ page 293. ] 

An assumpsit may be maintained upon a general consideration, as 8 Jac Hob. 5, 

pro mercimoniis venditis for a certain sum, without mentioning any g^^geiifnet' 

particulars: for the general consideration, and the verdict being found ham, action 

for the plaintiff upon «^« tfxx«/«/j/V; this verdict and general consi- j"l/^^' 

deration are sufficient. An assumpsit does not lie for rent reserved consideration, 

upon a lease for years ; .for that is a real debt : nor where the plain- Carth. 276. 

tiff has an obligation to pay the debt ; for he has a stronger lien than \ Keb!552. 

an assumpsit : nor upon a judgment. Hob. 18. 

The principal and bail cannot join in error ; although upon Oisa're cra Ca'r^a^i. 

facias against the bail, after judgment against the principal, another Cro. Jac. 245, 

judgment was given against the bail. Where a writ of error brought ^^*,^?'5 

upon 27 Eliz. (the statute made for that purpose to reform errors in 2 Sand. 122. 

the King's Bench, in the Exchequer Chamber) abates ; a new writ of ^"^- 72, 

error does not lie in the Exchequer Chamber, of the record, ^uod 2 Cr. 384. 

coram vobis residet. i Uv. 137. i Cr. 300, 408, 481. i Keb. 765, 790. 
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CASE XXXIX. 

2 Cr. 332. 

1 Roll. 768. Lessee for years brings an ejectione fimm ; the lessor being but 
\vnk v^r^u ^' ^^"^^t ^or life dies pending the writ : the writ does not abate ; the 
Jordan Ejec- plaintiff may have judgment and a writ of execution. The statute of 
twttefirvia. ^y ^Xxz, Cap. 2, which gives power to the judges of the Common Pleas, 
abatement de 21"^ barons of the Exchequer to reverse erroneous judgments given in 
ceo, jurisdic- certain cases in the King's Bench, extends to errors in fact, as death, 
^Saccan'um ^^ ^^^ ^^^^ > ^^ ^^^ ^^ ^^ errors in law, appearing upon the record. 
Rea's Case, An husband seised in right of his wife makes a lease for years, 
Cr Ta/^6«;7^ reserving rent ; the wife dies ; the lessee continues in possession ; the 
Jones 4. ' rent is unpaid : debt lies for the husband against the lessee for this 
Yclv. 208. jen^ g II 5 . - ii seems not : for he has no reversion, and the 

Baron and , , ^, , .7 « . % • 1 

Feme, debt, death of the Wife determmes this real contract 

2 Lev. 100, loi. I Vent. 259, 275. 3 Kcb. 299, 472. 

CASE XXXIX. 

Hob. 214. 

Earlof Somer- A. HAS a lease for years in trust for B. B. is attainted of felony : 

Syd. 2?^!' Cr. '^^ ki^g '^^^ ^^^^ i^ 

^''''•^"- CASE XL. 

Hob. 268, 24|. A. BRINGS an action on the case against B. for two causes ; one 

9 Jac Hob. 6. Cq^ words spoken of A. by B, Thou hast poisoned S. Smith, in- 
Miles versus nuendo Samuel Smith lately deceased ; the other, because that the 
Jacob. Action said B. falsely and malitiously preferred a bill of indictment against 
count, judg- ^™> ^^^ h® malitiously and knowingly gave poison to Sam. 
ment reversed, Smith, who died thereof, upon which A. was arraigned and acquitted : 

3 Cr. 60Q. ^^^ defendant pleads not guilty ; the jury finds for. the plaintiff, and 

10 Co. 117, assesses damages for both severally, and entire costs j the plaintiflfhas 
2 Ssmd^^iri judgment for the whole : reversed in the Exchequer for the words : 
Cr. Jac. 306, for the death of Smith was not certainly alledged by the indictment 
4?4- and acquittal thereupon. These several damages and inlire costs 
Yel. 21. * were adjudged well given ; and judgment was affirmed for these 
^^1'}y^' ^°"^' damages and costs. Note a judgment reversed in part, and afHrmed 

I oalk. 24* * . 

in part. 

[ page 294. CASE XLI. 

2 Cr. 302, 303. Trespass in dale, the defendant pleads that the place alledged in 
Hob. 6, Brock ^\^^ ^^y^ assignment is parcel of a manor inparochia de dale fradki, 
Spencer. Upon not guilty pleaded, the visne shall be of dale ; for the word 

Yelv. 26, 27. prcedici^ makes the vill and parish all one. 
u Co.'i5*b?* Judged in the Exchequer Chamber. 

6 Co. 14 a. 

Hob. 117. 5 Co. 36 b. I Syd. 10. 
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Case XLII. 



CASE XLII. 



A. SEISED of land in fee having a son and daughter, and brother, 10 Jac Hob. 

devises his land to his son ; and if he dies without issue, devises the ^' , , 

land to the right heirs males of his name and blood, to be divided case. 

part-like for ever ; A. dies, the son dies without issue ; the daughter Co. Lit. 24 b, 

shall have this land, and not the uncle : for the right heir male, who | ^^^^ |5| 

is the devisee in this case, ought to be a purchaser, and ought to be 2 Roll. 416. 

heir male, and the brother is male, but he is not heir : and this is a Pf/*!flfi?^'^* 
* ' ' tail, nosmc. 

new form of inheritance, if the brother should have this land, and i Inst. 10 a, 
should have a daughter, who has a son in the life of his grandfather" ^^\^^^1* 
or afterwards : the fee upon the death of the grandfather should be 
in abeiance, during the life of the daughter, if this estate should be 
allowed. Judged and affirmed in Error. 

A. devises his land to his right heirs males, having only a daughter : 
this devise is void, causa qua supra : for such devisee is a purchaser, q^ ^it 27 a. 
Otherwise if a devisee by A. to B. and his heirs males ; and A. dies, Hob. 32. 
and afterwards B. there is an intail vested in B. 

CASE XLIL 

A melius inquirendum issues upon an office found virtute brevis de Hob. 73. Cur- 
mandamus : the said melius inquiretidum ought not to restrain the ^^^ ^2^1 
inquiry to any tenure, although it be of the king ; but should leave 
the inquiry without any restriction. The want of the words coram 
esckeatore^ in the writ of mandamus does not vitiate it : for the writ 
of mandamus ought to be before the escheator; and cannot be 
otherwise. 

CASE XLIIL 

A. SELLS a ton of woad to B. for as much as A. shall sell any other 12 Jac. Hob. 
ton of woad for to any other person before such a day ; before that SJoin^gs ver- 
day A. sells another ton of woad to C. for 23/. and brings an action sus Twist, 
against B. for 23/. without giving him notice of the sale to C. By ^^^: ^32» 
the judges of both benches, the action does not lie : for this sale was recusant, 
private, in the private knowledge of the plaintiff; and if he had given 2 Keb. 609. 
notice of it, costs of suit would have been spared. On an obligation . ^«q L'^^ 
or assumpsit to stand to the abitrement of any one, there is no Plo. 6 b. 
occasion for notice : for the arbitrator is a judge. See my Repertory, Yo\i 164 
title Notice. There is occasion for it where the debt arises upon Owcn 108. 
private notice: an assumpsit \o ^zs 100/. upon proof: in this case ?.^^'o^%. 

r .« rr^t »,i. . f 1 liUtt. 80, 81. 

' proof will serve. The 23 Ehz. imposes 20/. a month upon every vel. 121. 

person refusing to repair to the service established in the church : an 8 Co. 92 b. 

information may be maintained upon this statute before conviction ; \ q^ ,^2-3. 

for there may be a conviction upon the information. i Sid. 57, 313. 

I Keb. 146. 6 Co, 20 0. 2 Cr. 188, 232. 4 Co. 74 b. 10 E. 4, 11. 

V 2 
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Case XLIII. Where the duty accrews upon the private knowledge of the obligor, 

[ page 205. ] ^^^ upon his own act, as marriage, or return from Rome, or any 

Cr. 472, 432, ^P^° publick act ; there need not be notice before suit : for the 

493f 34i 476, obligee is not bound to seek the obligor to give him notice. Where 

I Wnt^3c^78 ^^ ^^'y ^^^^ yy^VL the secret knowledge of the obligee and his act, 

£04. ' ' as in the principal case ; whether it be upon an assumpsit or bond, a 

I Cr. 34. gyj^ jQgg Q^^ ijg without notice. 

I Lev. 47, 48. 

Hob. 68. CASE XLIV. 

i2jac. In the King's Bench, bail is entered the last day of term, and the 

sw'^iis^*^^^* ^^^^ ^^^^ ^^® ^*^' ^^ ^^y ^^^^ ^y ^^ ^^^ *^"° > ^^ ^^ sufficient by the 
I Vent. 135. course of the court : although in strictness of law, the law takes 

\^^\h^ conusance of the defendant's being in custody, only upon the bail 

289. * being entered ; and that he was delivered by the marshal upon bail. 

3 Keb. 693. After the bail entered, he is not in custody of the marshal ; and yet 

1 latt's Ca e, ^^^^^ ^^ ^^^ ^"^ before the bail, where bail is found, the court 
Ley, atrstis supposes him in custody, by the course of the court. Affirmed in 
Cn'jac. 384 error* ^ Croke 384, for bail relates to the first day of term. 

541. The course of the court in the courts of Westminster makes the 

Y^*^!!' ^^^' law. The entry of the admission of a guardian for an infant ; making 

2 Keb. 369, continuances after a writ of enquiry of damages awarded ; although 
503- the courts at Westminster differ in these points : yet every court at 

Westminster is bound by the law to allow the course of eveiy other 

4 Co. 52, 53 b. court there. Rawlins's case, Co. and Sir John Heydon's case, Co. 
"Co. 5» 6 b. In the King's Bench, after a year after judgment there must be two 

scire facias where a nihil is returned, before execution shall be 
awarded : but in the Common Pleas, one will serve in this case. 

CASE XLIV. 
Hob. 70, The venire facias is returned by two coroners, and the distringas 

Cro. Jac. 383. by tliree ; where there are four coroners : after verdict this is aided 
2 Rol. 673. by the Statute of Jeofails. Judged and affirmed in Error. 

CASE XLV. 
12 Tac. A. HAS judgment against B. upon a scire facias upon this judgment 

f~i Oil T*? 

Huixiberton against the tertenants die judicii redditi vel postea^ directed tu the 
versus How- sheriff; he returns C. tenant die judicii redditi of the land which B. 
Pleadinc non ^^^ die judicii redditi; C. appears, and pleads B.'s feoffment to him of 
est factum^ the said land before the said judgment ; and that by force of it, C. 
Covin, issue, ^^ seised of the said land, and not B. Issue is joined upon this, 
^ viz. whether the seisin of B. or C. and the jury finds a special verdict, 

that B. made a feoffment of this land to C. before the judgment, but 
that it was covinous to defraud the execution of the said judgment: 
the plaintiff has judgment, affirmed in error. For as to a creditor, 
the seisin remained in B. die judicii redditi^ but not as between B. 
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and C. It would have been otherwise, if the issue had been upon Case XLV. 
the feoffment : for there was a feoffment, such as it was. ~ o~ ^ 

A «- , . ^ 5 Co. 80 a 1), 

Affirmed m Error. 60 a b. 

2V57« est /actum cannot be pleaded upon the statute of usury, nor ^^ ^^* ^34- 

upon the statute of the 23 H. 6, where the sheriff upon an obligation 

taken by him, does not* pursue the form prescribed by the said 8C0. ngb. 

statute : for they were deeds, such as they were : so of the feoffment ^^2^- ^ ^' 
..,../ "^ 3 Co. 59 b. 

m the principal case. Jiob. 166. 

CASE XLVL forme.^*"'' 
In replevin, the defendant avows the taking of the distress for [P^^^^^J 
damage feasant in his common ; for this, that A. was seised of the Dy. n6b. 
Manor of Dale in fee, to which the common belongs as appendant to Co. Lit. 281b. 
the said manor, and A. leased this manor to the defendant 30 Martii ^^' ll'pope 
2 Jac. for twenty-one years, and the defendant within the said term versus Skin- 
took the plaintiff's cattle there damage feasant ; issue is joined upon ?*^^' 
the lease ; the lease is found to be made 29 Martii 2 Jac. for twenty- ejectiomfimia:^ 
one years : the defendant had judgment affirmed in error. Although Pj^^^^o?' 
the date of the lease be mistaken, yet it appears that this distress 2 RoH. 707, 
was taken during the said lease, 7 E. 4. casus uit, ace. The judges 7o8. 
ought to judge upon the whole record notwithstanding the issue ,05" ^^^^' 
found as aforesaid ; for it appears that the distress was well taken : 
and the lease is not to be recovered in this case. 

In ejeciione firmce/ii iht day of the making of the lease be mistaken, 9C0. 112a. 

viz. when the lease shall begin ; the plaintiff shall not recover : for ^^^ ^^^ ^oo' 

(if he recovers at all) he ought to recover the term mentioned in the 882. 

count; and it is not that same terra to be recovered, if it be longer or V^^' ^^\ 

shorter, I Ander. 13. Carth. 204. Hob. 55. . 

CASE XLVII. 

A. SELLS a cow to B. for 5/. and assumes to deliver her to him at 12 Jac. 
a certain day ; at the same time B. assumes to A. to pay him 5/. for 3 Cr. S43i 889. 
the said cow, at the said day. A. brings an assumpsit for the 5/. not Nicholas ver- 
paid, and does not aver the delivery of the cow : it need not be ^us Raynbrec'. 
averred ; but the writ ought to aver the mutual assumpsit; for they c^e°consider- 
are reciprocal assumpsits ; and such mutual assumpsits are a good con- ation, aver- 
sideration, and each of them has a remedy against the other ; one for ^^q^" ^ , 
the cow, the other for the 5/. Judged in both Courts. Bend. 150. 

Dver ^o 

So in an assumpsit made by a servant for his service, and by his Velv. 134. 
master for his salary, where there are such mutual assumpsits, or 4 Leon. 3. 
covenants by one indenture, of one to serve, and of the other to pay ° • ^ • 
the salary : but such mutual assumpsits ought to be made at the same ?^'b^^\ 
time ; for they make the consideration, and the consideration and the i Salk. 113. 
promise always ought to be together : otherwise it is nudum pactum. 
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Case XLVIII. 



CASE XLVIII. 



Hob. 50, A TENURE IS found of the king as of his manor of Dale by xs. a 

Th^^tenuies ^^^'^^ inquirendum finds a tenure by knight's service of the king : 

abolished by this is a tenure by knight's service of the said manor, and not in 

12 C. 2, cap. capite ; for the mdius only supplies that which was defective. 

CASE XLIX. 

Carth. 235, The testator's promise for his debt, and the executor's promise for 

2361 I7J- his own debt, cannot be joined in one action against the executor : 

3 Lev/ 74. ^or they require different judgments. 

Hob. 8S. Herenden*s Case. Cr. £L 406. I Shaw. 366. Noy 19. 8 Co. 87 a. Cr. Jac. Iia 
3 Keb. 323, 345. 2 Lev. no, iii, 228. 

[ page 297. ] CASE L. 

9 Jac. A. AND B. account together for reckonings between them ; B. is 

I P^^^' ^^* found indebted 100/. to A., and upon this B. assumes to pay it to 

Hob. 88,' A. at a certain day, and does not pay it; upon this A. brings an 

Brinsley versus assumpsit : the defendant pleads non assumpsit ; it is found for the 

Conf^fon plaintiff; he has judgment affinned in error: for the account 

Action sur le confesses the debt, and the verdict also proves it. 

Case, Count. 

Yelv. 7a Hetl. 84. Cr. Jac. 69, 602, 596. 

CASE LI. 

13 Jac. The heir of the king's tenant in chief, whether recusant or not, 
Hoh.73,Trcd- Qugi^t ^q take the oath of supremacy before livery; and if he goes 

beyond sea without the king^s licence, by 3 Jac. i, cap. 5, the next 
heir shall have the land until the conformity of the said heir, or his 
return into England ; but the said next heir shall not have livery 
until he takes the said oath. 

CASE LII. 

J2 Jac. A BILL was preferred in the Star-Chamber against sixteen, the 

Hob. 89, Vox- plaintiff was one of them; and R said that John Farrer was 
croft and murdered by William Oldfield ; and having discourse concerning the 

Slander ds- ^^^ ^^^ ^^^ ^^^^' ^^^ ^^ ^^^ sixteen defendants to the said bill 

scription, abetted the said murder ; for these words, the plaintiff being one of 

STaction''*^*^' the sixteen brought his action ; the defendant pleads not guilty; and 

Cr. Jac. 635. it is found for the plaintiff; he has judgment affirmed in error : for 

?°\^6^^^ the description of a person is a slander to him, although he be not 

StyL 156. named; and is sufficient to maintain an action; and the plaintiff 

v'^K*^ alone may bring this action ; and every one of the sixteen may have 

a e • 5>9- ^^ ijj^g action a|;ainst the defendant 
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CASE LIII. CaseUII. 



Ejectment upon a lease made at Dale, of land in the county of 13 J^'^c. 
Somerset, without mentioning any vill where the land lies; after noij^g?' 
verdict and judgment this is error, not aided by the Statute of Jeofails, Rich*s Case. 
This case seems not to be aided by 21 Jac. i, cap. 13, by the words ^^2.^* ^|^ 
of the visne being mbtaken j for here is no visne at all. 2 Rol. 396. 

CASE LIV. 

A. ASSUMES to B. to dye for him divers cloths severally, which { Veb. 237. 

amount to sixty cloths ; and B. promises to pay to A. a certain sum Hob. 89. 

for each of those cloths ; A. avers that he has dyed the said cloths, ^^^ versus 

amounting to fifty-nine cloths, for B., and has delivered them to judgment, 

him ; and that the sum due for them amounts to 19/., which is not <wf«'''/f''» 

paid ; and for this A. brings his action ; upon non assumpsit nugation, ' 

pleaded, a verdict is found with the plaintiff; he had judgment, debt, 

affirmed in error: for the mention of the said fifty-nine cloths was 569. ^' 

only superfluous, and a mis-summing ; the said cloths are sixty Yelv. 5. 

cloths, for the dying of sixty cloths was mentioned before. The * p^*^^ ^|^* 

judgment was, quod quer* recuperet damages and cosXs pro detentione Latch 175. 

debiti pradkti ; whereas the better form had been, ^ pro non *Hob. 89, the 

■^ . . ,. J ' I ^ jury assessed 

prcestatione assumpttoms praatctce : yet good. damages occa- 

Judged and affirmed in Error. sioncaetention^ 

t lb. occasione non perfurmationis asntmptionis, &'c. 

CASE LV. [ page 298. ] 

Upon judgment in debt against A-, and upon the death of A. a Hob. 90, 
scire facias issued in the county of Surrey, and an elegit in due form DyeJ 2o8^pl 5. 
was sued and returned ; the entry in the roll was of an award of an Hob. 246. 
elegit medietatem omnium ierrarum in com, Surrey, &c., omitting qua 
fuerunt pradicti A. die judicii versus eum redditi: although the writ of 
elegit and the return are good ; yet the execution is erroneous because 3 Cr. 433, 
of the said omission. 5/2. 

CASE LVI. 

An ejectione firmce was brought in the Exchequer for lands in 12 Jac. 

Durham ; upon not guilty pleaded, the entry there is, mittaiur Moreton ver- 

recordum to the Bishop of Durham, ita quod viatidct rccordum prce- sus Orde. 

dictum coram justidariis domini regis ibiy ad triandum exitum prce- of^ce^cle'court* 

dictum ad proximam airiam post recepiionem breins pradicti ; and after exposition de 

the trial the bishop is to certify the record to the court where the ^^^^^^^. .g 

plea began; a writ oi mittimus^ along with the record, is directed to 105, 129. 

the bishop to this purpose; the bishop certifies the barons, mandavi i l^rownl. 150. 

the said record, secundum tenorem brevis pradicti 26 Julii 11 Jacobi^ YcIv. 211. 

I Syd. 161. 
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Case LVI. ad triandum exitum coram me ^ didisjustidariis; upon this a vemre 
facias was awarded, and afterwards an habeas corpora for the jurors ; 
and the trial was 9 Augusti 12 Jacobin at which day the jury 
appeared; and no one prayed this trial; it was found for the 
plaintiff: he had judgment afiirmed in error. The trial is good, 
for when the record is before the judges, they ought ex officio to 
try it 

Resolved that the words, quod mandet recordum^ and the bistfiop's 
certificate that he has sent the record to be tried coram seipso 
&* justiciariis domini regis^ is as good as habui recordum coram me^ 
6r*c., and although the trial was a year after the receipt of the 
writ, it is not material : for, proxima curia in the mittimus to the 
bishop, is to deliver it ad proximam curiam post reccptionem brevis 
prcedictiy coram justiciariis domini regis, ad triandum exitum pradictum ; 
and not to try it then. The bishop of Durham is always one of the 
king*s judges there. 

CASE LVII. 

2 Cr. 388, 389. A TENURE of the king by servitium militare in gross, is a tenure 
Hob. 9a Spa- ifi capite. An office in one county finds a tenure in capite of the 

thurst s Case. ,.,.., 1 , j 1 • • .1 

lb. Sir Thomas l^^^^gi and m the same county, other lands lymg m other counties 

Pickering's are also found by the said office ; and that tenant for life holds some 

H^b. 90 46. °^ those lands in the county where the office is found : this serves to 

Abolished by charge the other lands. An officer cannot lay a charge upon the 

12 C. 2, cap. 4. subject without an office or record. In case of other lands in other 

counties, a certificate of the feodary of a remainder descended upon 

the heir after the death of tenant for life, and that the said tenant for 

life is dead ; serves to charge this land, although no other office be 

found after the death of tenant for life. 

[ page 299. ] CASE LVIII. 

Hob. 137. Land holden in capite descends upon a lunatick of full age ; and 

^ V h"Tb ^' ^^ ^^ found by office ; he shall not pay mean rates for want of suing 
12 C. 2, c. 24. or tendering livery. 

iSjac. CASE LIX. 

Roll 627.' * A BARGAINEE of land in capite dies before inrollment ; after his 

Hob. 136, death the deed is inrolled within sbc months: his heir shall be in 

Case!"°^ ^ ward. It is otherwise in the case of a recovery, and death before 

Cro. Car. 1 10, execution ; or in case of a fine, sur grant 6r* render , and death 

1'^- , _ before entry ; or upon a covenant to raise an use, which is raised 

gin oC last after the death of the covenantor, and vests first in the heir; in these 

Case. cases the heir shall not be in ward. 

1 Co. 99 a, 

2 Roll. 794. 

2 Roll. R. 13, 
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CASE LX. ^^^ ^^' 

The Earl of Devon left his estate to his son, the Earl of Newport, 12 Jac. 
being 18 years of age; among the possessions of the said Earl of g^^gjg 
Devon, he had the manor of Wansted, which he left to the said son Hob. 196, 
in tail, with diverse remainders over ; the Earl of Devon was greatly Blunt's Case, 
in debt ; and had appointed certain honourable persons to be tutors i rou. 731. 
and guardians to his said son ; they found it necessary to sell the 2 Keb. 628. 
said manor of Wansted for pa)rment of the earl's debts ; and they covenr,°h\fant. 
petitioned the king that he would vouchsafe to write to the judges of Tones 318. 
the Common Pleas, that a common recovery should be suffered of ^^i i!©' 
this manor; which the king did: upon examination of the * infant, 10 Co. 43 a. 
and of his tutors in court, and of the circumstances of the case, a Cr. Car. 307. 
common recovery, was suffered of this manor to the use of the Duke • p . '. 
of Buckingham in fee. Afiirmed in Error. 

This case is not to be drawn into example : for a common recovery Salk. 567. 
is a voluntary conveyance, and as voluntary as a feoffment or grant. » Vent. 74. 
It is one of the maxims of the common law ; that an infant within 
the age of 2 1 years, cannot alien his land. Lex 6^ consuetudo regni 
are not to be violated for any pretence or supposed necessity. Jus 
nee inflecH graiiAy nee Jrangi poteniid^ nee adulterari peeunia potest. 
Quod si non viodo oppressum, sed desertum^ aut negligentius asservatum 
fuerit ; nihil est quod quisquam se habere eertutn^ aut a patre aecepturum^ 
aut Uteris esse relicturum arhitretur, Marcus Tullius, in his oration 
Pro Auio Cceeinna^ speaks this concerning the principles, grounds 
and maxims of the common law then used in Italy. 

CASE LXL 

An action of trover and conversion was brought in the King's '7 Jac. 

Bench; after verdict for the plaintiff, he had judgment; affirmed in wmis vetsus 

error ; although neither the bill nor bail was entered : for he may be Woodhouse. 

in custodia maresehalli notwithstanding ; and the want of a bill is \ S'* ^^J* 

aided by 18 EL cap. 14, for it is an original ; and to be in custodia Equity, Bank 

maresehalli is only a fiction ; it is sufficient to declare that the defen- {^ ^°y» ^**^» 

dant is in custodia maresehalli. This judgment was affirmed in the Yelv. 165. 

Exchequer Chamber, and both the records sent into the King's P^P*^- 265. 

CASE LXII. [ page 300. ] 

An executor brings escape against a gaoler in the debet 6* detinet, 2Cr. 545, S.C. 
6- non profert literas testamentarias ; the plaintiff had judgment : it ^^b. 38, 233. 
was reversed in the Exchequer Chamber for both the errors. The J7 jac. Hob. 
action ought to be in the detinet only, and he ought to shew forth 272, Lancaster 
literas testamentarias. Ktorf *'^' 

escape, brief, count, Carth. 49, 50. Shaw 57. 2 Cr. 685. 3 Cr. 326. 
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Case LXIII. ^ . «„ ^ ,.,,» 

CASE LXIII. 



Hob. 93. _^ , -. .- ,,..^ -t 

Gould's Case. PROOF upon the condition of an obligation of an apprentice by 

^^'j^chEnt. confession or otherwise, touching the imbezilling his mastei^s goods : 

Hob. 217. * vohmtary confession in pais will serve. 
I Keb. 146. 

CASE LXIV. 
Hill 10. 

Jac. B. R. rot. A BILL of indictment was falsly and maliciously exhibited to a grand 

wood versus ^^^ ^^^ ^ rape, against A. without any probable cause ; the jury finds 

Corderoy. ignoramus : an action lies upon it. Judged and affirmed in Error; 

Slander. ^^^ jj jg ^ slander of record. 

Keyleway 13. _.- , tit • « f 1 • t. 

Dyer 285. If there was probable cause, an action does not he : otherwise the 

4 Co. 18 a. ordinary course of justice would be obstructed. 

I Sid. 15. ^ * 

I Salk. 14, 15. Yel. 46. 2 Cr. 8, 490. 9 Co. 56 b. i Cr. 514. 

CASE 1.XV. 

10 Tac. A DISPENSATION granted by the Archbishop of Canterbury accorjd- 

Coh's'case ^°S to 25 H. 8, cap. 21, for a bishop elect to retain benefices which 

Quareimpedit, he has, although there be * several of them, is good : + not so a 

♦ Plusors. dispensation, after he is bishop to take other benefices not exceeding 

T Hob. 150. * . , .J '. . 'A 1 1^ t_ J- 

Moor 898. ^ certam value, authorttate propria ; not even though such dispensa- 

Hob. 158. tion be confirmed by the king. 
Vaugh. 15, 25. 

CASE LXVI. 

4 Co. 76 a. The statute of 25 H. 8, cap. 15, does not take away the statute of 
Hob. 165, 158. 21 H. 8, of pluralities. The king is not restrained from granting a 
10 Jac. dispensation of himself, without the archbishop, by the said statute of 
Hob. 164. 25 H. 8, ahhough the said statute has negative words. The § arch- 
Case, bishop's dispensation for the degrees mentioned in Lnnticus^ or to an 
Hob. 193. alien, who does not understand the language, to take a benefice, is 

1 Inst^i2o* ^^^^' ^^^ ** ^^"S cannot grant a lapse to another. 

Cro. EL 685. § Hob. 148. ♦* Hob. 154. 

CASE LXVII. 

2 Cr. 579. Debt is brought against an executor, the executor is outlawed upon 
Hob. 248. the said action of debt ; he reverses the outlawry ; the same plaintiff 
1 7 Ta/'c % brings a new action against him ; he pleads plene admin istravit : it is 
Cr. 588. a good replication, that he had assets on the day of the first writ 
By the judges . purchased : for the defendant shall not take advanta<;e of his own 

of both * , r t 1 '^ • 1 • •«• 1 1 . 

Benches. wrong by contempt of the law ; if the plaintiff brought the said new 

31 El. cap. 3. ^f jt in convenient time. 

Debt, execu- 
tors, journeys, accompts, assets. 
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Case LXVIII. 



CASE LXVIII. 



An infant brings a writ of right by his guardian; pending the suit ^^.j^^ jg r^^ 
he comes to full age ; and being of full age, he does not make an b. R. 
attorney; the infant has a verdict, and judgment ; affirmed in error. f)°'*^j7*'*^ 
For it does not appear of record when he came of full age ; and it cr. 580. 
ought to be pleaded before verdict in the first action ; and the Attorney, gar- 
omission of it is fatal to the tenant, because the writ does not abate errors, jeofaUs, 
by it ; but is abatable only : as an entry after the last continuance, judged, affirm- 
or the taking of an husband, or a dignity, and such like, if they be ^q^^ £^'569. 
omitted in pleading, they shall never reverse a judgment given. Carth. 124. 

The statute of 21 Jac. of jeofails, helps after verdict, where the carth. 123. 
plaintiff is within age and sues by attorney, but not where he is 3 Cr. 341. 
defendant. * ^'- 44o, i. 

CASE LXIX. 

Tr. 8 Jac. 

A. BEING seised of an advowson in fee, grants to B. the church Co. Lit. 378, 
being full, quod ipse ad dictam ecclesiam cUricum suum prasentare ^r^'e^^ 
pjssit, quandocunqiu &* quomodocunque eccUsia pradicta vacate con- starkey and 
tigerit ; after this grant, the church becomes void : B. ought to pre- ^^°^' . , ,., 
sent at this time if he will; he shall have no other presentation. Br. Cases 13. 

Judged and affirmed in Error. Exposition de 

parols. 

A lease is made for 21 years, without mentioning the time of its ^ y^^^ ^y. 

commencement : it shall begin immediately. Co. Lit. 46 b. 

2 Keb. 796. 

CASE LXX. 
Slander was in these words, thou art a thief, murderer, villain, Tr. 8, Jac. 

. BR 

bloodsucker, bankrupt; the plaintiff had a verdict for him, and 10 Co. 130b, 

entire damages assessed ; he had judgment, affirmed in error : for it 131 &• 

is all one slander, and not different slanders ; and it is spoken at one LukerVCase 

time, and not at different times. It is sufficient in this case if one of Damages, 

the words will maintain an action ; as in an avowry for two rents, and slander, Dyer 

one is arrear ; so where a writ is brought for two things, and it does i*iowd. 118. 
not hold for one of them. Godfrey's Case, 1 1 Co. 42, 45 b. 46 a. 

CASE LXXL 

C. IS indebted to B. A. assumes to R that if B. will forbear Tr. 8, Jac. 

pauiuium iemporis to sue C. that he, viz. A. will pay the debt of C. ^^c^fo'd's 

this is not a consideration to maintain an assumpsit. The same Cr. El. 455, 

law of words to forbear suit for a short time. Judged and affirmed in i9»,759- 

Error. Pauiuium temporis^ or a short time, may be the next \ q^^ 438. ° 

instant 

In such case, forbearance of suit for a reasonable time is a good By 29 C. 2, 

cap. 3. 



332 Seventh Century, 

Case LXXL consideration : for it is left to the court to judge of it ; and the 

p .. J plaintifTs declaration ought to shew how long he has forbom ; and 

raises do not upon this the court may judge, whether such forbearance has been 

bind unless put for a reasonable time. 

m writing. 

Hob. 219. X Cr. 241. 3 Cr. 665. 2 Cr. 684. 

[ page 302. ] CASE LXXII. 

Mich. 1 1 Jac The slander was, thou dost lead a life in manner of a rogue, I 
Hcxt vereus ^^^^ ^ot but to see thee hanged for striking Mr. Sydman*s man, who 
Yeomans. was murdered: these words are not actionable; for they are not 
Slander. positive for the murder of Mr. Sydman's servant; he might be 

beaten by the plaintiff, and murdered by another. Actions of slander 

do not lie upon inferences. 

CASE LXXIII. 

I Bulst. 92. 

1 Brownl. 146. A. BRINGS an cjectione firmcR against B. for lands in three vills ; the 

Mich. 8 /m. defendant pleads not guilty ; at the nisi prius the defendant pleads, 

Cr. 261, Moor entry after the last continuance into two acres, parcel of the pre- 

kiT*^ ^^' ™ises, and does not shew in which of the three vills : resolved by 

Nisi Prius, the Judges of both Benches, that at the nisi prius , it is in the discre- 

justices plead- ^Jq^ of the justices to receive a plea after the last continuance, or 

tion, visne, ' ^ot : for it delays justice. The justices of nisi prius may accept such 

venire facias, plea, and certify it with the record, and not take any verdict. The 

2 Rol. 630. justices of nisi prius cannot accept a replication to a plea pleaded 
Cr. Jac. 303, after the last continuance; neither can they suffer it to be amended : 
i^Cr 767. ^^^ '^^^^ power is limited. This plea was not good, for want of 
Salk. 454, 456. expressing in which of the vills the said two acres lay : for the court 
?C ^162 ^^^^ ^^^ know out of which vill a venire facias should be awarded to 
Yel.'ii2.' try it. 



Carth. 186. 



CASE LXXIV. 



Hill II Jac. Principal and bail, where judgment is given against the principal, 

I Sv nV. ^°^ another judgment against the bail, they cannot join in a writ oi 

Hob. 72, Doc- error; for these are two several judgments. This writ of error was in 

lot Tennant s ^^ Exchequer upon the judgment in the scire facias, A writ of error 

Error, joynder does not lie there, quod coram vobis residet ; for the record is not 

in action. there, but in the King's Bench : and a scire facias is out of the 

481, 561, 574, statute of 27 El. which gives power to examine judgments in the 

575" King's Berxh. By all the Judges. 

CASE LXXV. 

Mo. 834. In assise, the defendant confesses the action ; the judgment shall 

I Keb. 863. t^> ^^^^ recuperet per visum recognitortim ; for the said jury appeared 

P. 12 Jfac. at the first day, and have had the view. A writ of error in Parlia- 
B. R. 
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ment is a supersedeas in it self; it cannot be granted without a Case LXXV. 
petition to the king. Judgment is given in the Common Pleas ; and Cr xxf, and 
affirmed upon error, in the King's Bench ; and upon a writ of error, 341, sir Chris- 
the judgment in the King's Bench is reversed in Parliament : this tj^p'jer Hey- 
does not reverse the judgment in the Common Pleas; for it is , h. 7, 19! 
another judgment ; and the writ of error which was brought, was to 23 EL 
reverse the judgment given in the King's Bench. ^/k 3. 

By all the Judges. Assise, judg- 

Damages only are to be inquired of in this case ; this inquiry is Parliament,' 
only an inquest of office ; error will lie upon it super^rdeas, 

PropHetas verborum est salus propriitatum, Yel. 118. * 

It seems to me that a special writ of error might lie in this case, to [ l^ge 303. ] 

reverse both judgments, if there be cause. ^^J- }^^' 

■' ° ' 2 Keb. 319. 

Ycl. 119. 

CASE LXXVI. 

Trespass was brought the 25 Sept i Jac. with a continuandoXo P.6, Jac. 

the 27 of Novemb. after; upon not guilty pleaded by the defendant, ^ q^^ 49k. b 

the plaintiff had judgment: the judgment was not quod capiatur ; Co. Lit. 126 b. 

for a general pardon pardoned all offences until 24 Sept i Jac. su"Thorpe.^' 

and upon this, the force, which gives a fine to the king, was Cr. 207. 

pardoned. Judged and affimied in Error. Judgment, 

* .^ o pardon, con- 

Sublata causa tollitur effedus. The force is the cause of the tinuancede 

fine ; the force was upon the first entry, and that being pardoned, amScement 

the king shall not have a fine; the judgment shall be quod non Yelv. 126. 

capiatur quia per donatur : and he shall not be amerced in this case. ° * ^^' 
^ * ^ Salk. 638, 9. 

CASE LXXVII. 

The king makes a lease for 21 years to A. the king, reciting this Jac. 
lease, grants the reversion of this land to B. and A. had surrendered Baron Blague s 
his lease to the king before the sealing of the second patent ; the Patents, re- 
second patent is void : for the king had not the reversion, but the <^'*^» offices, 
possession, at the time of sealing the second patent But where the |^ntment,^' 
king has the reversion of land or a manor expectant upon a lease for ^ eglise. 
years made by a common person, and grants the land or manor by 
patent, by such words, the reversion will pass : for the reversion of 
the land or manor is the manor or terra revertens. Dyer 233. 
Leases of record ought to be recited where the king grants the 
reversion ; but not leases not of record : for the subject has not 
proper means to come to the knowledge of them. A non obstante in 
the patent helps the non-recital of leases of record. In the case 
where a subject has an office in fee, and grants it to A. for life, and 
afterwards grants the reversion to the king in fee ; if the king grants 
this office in fee to B. without reciting the grant to A« although it is 
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Case not of record ; the grant to B. is void : for the grant of an office has 
LXXVII. reference to the exercise of it in prasenti^ and another had the 
possession and exercise of this office at the time of the king's said 
Hob. 150, 151. grant to B. Where an office is only an office for life, as the steward- 
ship of a manor, the king may grant it to have and exercise after the 
death of the steward who has a grant for life ; and a common person 
may make such a grant 9 El. Dyer 259 a, i Cro. 279. A grant 
of a corody de fuiuro^ after the death of the present grantee, or a 
presentation to the bishop, to take effect after the death of the present 
incumbent, is void. These are nothing but recommendations. 39 
8 Co. 55 b. H. 6, 48. F. N. B. 271. 

Patents, ap- Omnium domos Regis vigiiia aistodit^ omnium otium iUius indusiria^ 

peal. omnium vacationem illius ocaipaiio defendit : and therefore the judges 

d Co na^ ^ ^^ ^«^, and every one else in his station, ought to assist the king in 
76 a, 77 a.' his rights : and the judges are bound tx officio to take notice of every 
Hob. 226, 310. statute which concerns the king. If anything is stolen from the king, 
any subject may have an appeal of it, to do right to the king. 17 
E. 3, 13. Stamford 61. Rex nee fallere potest^ mcfalli, 

[ page 304. ] The king's patents are not to be avoided by nice and subtile 
constructions and interpretations : for Decet principis beneficium 
esse mansurum. A fortiori of a sale for a consideration given to the 

king. 

1. Where the king's patent creates a new estate, of which the law 
Hob. 224. does not take knowledge ; as where the king gives land to A. and 

his heirs males ; or grants land to his eldest son, 6- ipsius 6f hctre- 
8 Co. I. dum suorum^ regit m Anglia filiis primogenitis^ in regno Anglorum 

5 Co. 93 b. hareditario successuris. 18 H. 8. Br. Cases, Prince's case, Berwick's 

case. Coke. These patents are void. 

2. A patent which recites the king's title, and mistakes it, is void \ 
as where the king grants a manor or land which he has by the 
attainder of A. and in truth, he has it by another title : this patent 

10 Co. 109. is void. 9 H. 6. Legat's case. Coke. Alton Woods case. Coke. 

1 Co. 40 b. ^ ^ patent upon a consideration executory, and not performed, is 
fco;"3K^^' void Berwick's case. Coke. 

4. A patent in generalibus without restriction ; as if the king grants 
omnes terras suas or mancria suoy or releases all demands ; is a void 
patent. 2 H. 7. 1 1 H. 7. Do,us versatur in generalibus, 

2 Co. 33. 5. A patent of lands in general, with a restriction to a tenure, or 

occupation, or possession which is false, is a void patent ; otherwise 
of a patent of the manor of Dale, or any certain thing, a false 
addition does not vitiate the patent in this case ; for the addition is 
surplusage. 

6. The king's patent ought to have special words, where the king's 
prerogative is concerned ; as in grants of mines, franchises, fines or 
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amerciaments. The king's patent of the benefit of the year and ^5*vtt 
day of felons attainted is void. 3 E. 3, Corone. Fitz. 310. Stamf. |__ 



50. So of ports and harbours of the sea, or patents concerning 
justice or mercy touching the lives and estates of the subjects : 
these are annexed to the king's person. So of a lapse, without 
special words. 

7. 41, Assise pi. 19. 21 E. 4, 44, i H. 7, 13. The king's 18 El. Dyer, 
patents ^x gratia spsciali, certa scientia &* mcro motu are to be ^^^' 
construed Hberally against the king. See my Repertory, title Patents. Fr. Literal- 
For such patents aie to have such words to avoid such subtilties. It °^^'^'' 
is a dishonour to the king, and a contradiction to the patents, to 
avoid his patents by nice subtilties. Reges sunt dii in terris ; deus 
semel locutus est (and his saying will stand). Ego sum deus &> non 
mutor. The king's grants which concern the government of the land, 
or high prerogative, are not valid ; even though they be ex gratia 
speciali certa scientia 6* mero motu : for those matters coherent persona, 
dr* a persona separari nequeunt. 

CASE LXXVIII, [ ?**«« 305. ] 

A prohibition may be awarded after sentence in the spiritual court ; \^^ ^^^* 

as if a simoniacal bargain of an advowson be pretended in the Carth. 142, 

spiritual court 3 a prohibition lies. No prohibition lies where in a *44- 

suit for a legacy it is pretended, that the testator was an ideot or non 2 Inst. By all 

compos mentis. It does not lie in any suit the cognizance of which t^e judges of 

belongs to the spiritual court; as where they reject a matter not iiob.'264, 168, 

proved by two witnesses. If two church- wardens sue one A. in the 188. 

spiritual court for repairs, and one of them releases j it will not avail fuj^s^jiction' 

him ; for it belongs to the parishioners : this release also is worth testmoignes, 

nothing in our law. No prohibition shall be awarded where the P"ncipal and 

principal case belongs to their cognizance ; but all incidents to it Yd. 172, 3. 

shall be determined by their law. .2 ^J- 234* 

V, . . ... 2 Brownl. 215. 

Accessonum sequttur suum prmcipale, Noy 129. 

37 II. 6, 30. 12 H. 7, 27. 2 Cr. 269. Lev. 64. 

CASE LXXIX. 

A. makes a lease by indenture to B. for 21 years if C. so long lives ; 

C. is dead at the time : this lease is absolute. A. covenants by this 10 Jac. 

indenture with B. that he A. has full power to demise this land to B. as Bradshaw's 

aforesaid ; in covenant brought by B. against A. upon this, he need Case. 

not shew how A. had not full power: it is sufficient for him to }f^l^^^^^' 

* tions, counts, 

declare generally that A. had not full power : for what power he had notice, 

lies in the knowledge of the covenantor, and not in the knowledge ^4^H. 8, 31. 

of the covenantee. 15 h. 7, i. 

A. makes a lease to B. if C. lives for 21 years, and C. is dead at H H. 7, 31. 

the time ; this lease is void : for the condition is precedent. A lease 3 Lev. 170! 
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Case LXXIX. for 21 years is made to A. to begin after a lease for 21 years made to 

Yel. 40. C shall determine ; whereas in truth no lease was made to C. this 

Cr. Jac. 304, lease to A. shall begin immediately. The law requires truth and 

D^t. placit. convenient certainty in counts and pleadings : this certainty ought to 

61. be shewn by him, who, in intendment of law, has the most certain 

Cr.'jac^S^^ knowledge of it Noke's case, Co. 26. K 3, 73. Dyer 279. 16 E. 4. 

Yelv. 228. Dyer 93. Perkins 336. 6 Co. 34 b, the Bishop of Bath*s Case. Carth. 9, iol 
2 Vent. 271. 3 Lev. 193. 4 Co. 8a 

CASE LXXX. 

8 Jac. *o- A- BRINGS trespass against B. for taking and carrying away his 

Co. 88 Doctor tithes ; the defendant pleads, that the king was seised in fee of the 
Leyfield's rectory to which said tithes belong, and gave them by patent to C 

Monstrance de ^^^ ^^^^^ ^^^ made a lease for years of them to E. and that the 

faits, colour, defendant as £.'s servant, and by his command, took this com and 

demurrer, carried it away ; without giving colour, or shewing the king's patent 

Carth. 54. made to C. the plea was judged bad ; the plaintiff had judgment, 

' r^^^Vi^' affirmed in error : for in the case of parties or privies in interest, who 

I Inst. 225, come to a particular estate, derived out of another, which requires a 

226,227,317b. deed to create it, as in the care of the king's patent, or a lease of a 

441 442?*^' corporation, or in case of the grant of a rent, or of any other thing 

Cr. ]ac. 70, which lies in grant, the lirst patent or deed ought to be shewn : 

J?7* ^6a ^^^' otherwise of those who come to such things by act of law ; as tenant 

10 Co. 92, 94. by elegit, or statute, or tenant in dower, tenant by the courtesy, &c. 

I Buls. 154, Qj.Q 2 p^j.^ Ylz^ this case, 44 El. In debt upon the statute of 2 E. 6, 

1 Kol. Rep. for not separating of tithes, and the first patent is not shewn in the 

332- . _ declaration : for it is only a conveyance to the action : but in the 

2 Rol. Rep. • . , •. • • , \ i_ ^ 
172, 191. pnncipal case it is in bar to the action. 

[ page 306. ] There need not be any colour for tithes ; for of common right they 

Carth. 310. belong to the parson. Where colour ought to be given, and it is 

Yel. 63. omitted ; or for doubleness, or a special plea, amounting to the 

2 Lev. I. general issue ; a general demurrer will not serve for such faults ; by 

2 Keb. 756. the Stat of 27 El. for demurrers, the demurrer ought to be special, 

Doctr. placit shewing the cause : and if the demurrer be general, and there is no 

77. ' other cause but such faults, judgment shall be given against him who 

Cr^ Car^^i6o demurred. Upon a plea to the jurisdiction, person, writ, aid-prayer, 

Dyer 366, pi. view, essoin, voucher; and demurrer joined upon such plea or 

35- prayer; and ruled against him who demurs ; there is only a judgment 

27. ' ' to answer over. 

Br. Colour, 31, 56. Plowd. 281 a. Perk. Sect. 63. 

CASE LXXXI. 

^b" ^^'1"* Where a writ of error truly recites the names of the parties to the 

I B^?i29. ' action, the action it self, and the thing in demand; although the 

N9y44. 
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writ of error abates for other defects ; a new writ of error, de recordo Case 
quod coram vobis residet, well lies. Justice is hastened by it, and the LXXXI. 



parties put to less expenses in the prosecution of their suit. Hill. 9. Jac 

Tr. 4 H. 5. In the King's Bench error accordingly. 3 H. 6, Fitz. Mo.etor"' 
Record, 17, accordingly. 3 H, 6, 26. Dyer 164, accordingly : for a Tr. 44, El. 
writ of false judgment. 3 El. Dyer 206. In attaint where a Adams versus 

/Vndrews. 

certiorari was to remove a record in the time of one king, and the Certiorari, 
record removed is of the time of another king ; the first is not pf^^" ^^*- 
removed at all. So upon a writ of error. ^'J^cef remover 

de record, 
CASE LXXXII. judgment. 

A Scot bom after the death of Queen Elizabeth, is a liegeman of 6 Jac. 
England : otherwise of a Scot born before : for after the death of "^.^l^'J* ^^^' 

, vm s Case. 

Queen Elizabeth, the English and Scots became subjects to one Alien, denizen, 
king; and their birth being under the allegiance of one king, is all 7 Co. lob. 27. 
one with those of Wales and Ireland. Calvin posinatus in Scotland sce concern- 
brought an assise of lands iiv Middlesex ; and it was pleaded to his '^^ ^^^^^s ^^^ 
person, that he was an alien bom in Scotland, after the death of lowing! ^ 
Queen Elizabeth, sub ligeantia regis Scotice ; there was a demurrer upon 1 1 & 12 W. 3, 
this plea; it was adjourned several terms : at last it was resolved for ^2^^ \ cap 
the plaintiff by all the Judges of England ; and only a respondeat 2. * 
^1^/^ against the defendant, and not peremptory; although it was 7Annrc,cap.5. 
adjourned, as aforesaid. 5G. i' cap. 27'. 

A Scot antenatus has a son bom in England; this antenatusis 4G. 2, cap, 
made a denizen ; and purchases land in fee, and dies ; this land does 33 ^ ^ vkt. 
not descend to his son : for the said son was not bom before the c. 14* 
denization of the father. So of every other alien. But of a son bom 
after the denization, the law is otherwise : for the denization gives 
him English blood as to the issue born afterwards only. It is other- 
wise of naturalization. 

If a demurrer is joined upon a plea to the jurisdiction, person, 5 Co, in a. 
writ, upon view, aid, voucher, essoin; although it be adjourned to ah 6s"66 
another term, and judged against the defendant who pleads such Cnrth. 433. 
plea; it is only a respondeat omter(f). If the plea to the writ, upon j Yf"** |^* 
issue joined, be found for the tenant or defendant, the writ shall i Keb. 870. 
abate. If to the person, action or jurisdiction, and it be found for Raym« "'i 
the demandant or plaintiff, he shall recover the thing in demand. 
Upon a counterplea of view, resceit^ essoin or aid ; and found for the 
tenant upon issue joined ; the writ shall not abate : but view, resceit, 
essoin, aid-prayer shall only be awarded. Upon a counterplea of 

(/) Upon an issue at law arising on deai ouster — ; and this not being a 
any dilatory plea, the form of the judg- final judgment, the pleading was re- 
ment was that the defendant answer sumed, and the action proceeded, 
over or interpose a better plea— r/^n- 

z 



3J8^ 



Case 
LXXXII. 
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voucher, if it be found for the tenant upon issue joined ; the judg- 
ment shall be, that the voucher shall stand : if for the demandant 
[ page 307. ] the demandant shall recover the land : and it is so ordained by 
West I, cap. 39. 7 H. 6, 41. 15 E. 4. Fitz. assise, 33- 36 Ass. 
pi. 6. Where the view, essoin, aid or resceit are demanded ; and it 
is found for them upon a counterplead the demandant is only 
delayed ; and this delay is sufficient punishment for him ; and the 
writ is admitted good, and shall not abate. Upon a counterplea of 
voucher where it is found for the demandant ; he shall recover the 
land : for it is so ordained by the said statute. In case of a plea to the 
writ, person or action, found for the defendant or tenant ; the de- 
fendant or tenant is unjustly troubled ; and therefore the writ ought 
to abate. The law presumes greater delay and expence upon a trinl 
by a jury, than upon demurrers ; if upon any of those pleas there be 
a trial by a jury, and it be found for the demandant ; he shall recover 
the land. 



Hill. 2 Tac. 
7 Co. 36b,&c. 
Hob. 155, 183. 
Case de Dis- 
pensations, 
pardons, pa- 
tents, grants, 
poor, Ann, 
jour, & waste. 
Davis 69 b. 
Hardr. 448. 
I Sid. 6. > 

3 Inst. 186, 
187. 

Co. Lit. 120. 

4 Co. 35 b. 
See I W. & M. 
Sess. 2, cap. 2. 



CASE LXXXIII. 

The king cannot grant to any one a power to dispence with any 
penal statute. Justice and mercy are inseparably annexed to the 
Crown, and cannot be transferred If penalties are given by acts of 
parliament for relief of the poor ; the king cannot dispose of them 
otherwise. The king may dispence with malum prohibitum before 
the offence is committed ; and pardon it after it is committed : the 
king cannot dispense with malum in se before it is committed ; bat 
he may pardon it afterwards.. By the Judges of England. 

3 E. 3, Fitz. Corone, 310, the king cannot grant to another the 
year, day, and waste given him by the law ; for he cannot transfer 
his mercy. As to malum in se^ as treason, rape, burglary, robbery ; 
the law presumes that after the offence is committed, the king will 
not pardon it without good and grave advice. The subject's appeal 
cannot be taken away from him for rape, murder, felony or robbery, 
by any pardon granted by the king. 2 H. 7, 9. Dyer 59, 93, 323. 
Stamf. 102, Hob. 146. 7 Co. Case de monopolies. 



2 Jac. 

7 Co. 32, the 
Case of the 
King Tenant 
in Tail. 
Prerogative, 
tail, judges, 
pardon. 

I Co. 44 b, 
48 a. 

5 Co. 14 b. 

II Co. 72 a, 



CASE LXXXIV. 

The king, tenant in tail of the gift of his ancestor, may bar this 
intail by a fine levied to him of this land sur conusance de droit come 
ceo^ and by grant and render of the said land to the said conusor. 
But because this conusor has not any estate before his entry, he 
ought to have the king's patent to enable him to enter. The king is 
within the statute de donis : for he takes the estate tail in his natural 
body. By both Chief Justices and the Chief Baroa 

The king is not bound by any statute, if he be not expressly named 
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to be so bound. It is a maxim in law. There is no statute without Case 
him ; every statute has his name : but a statute which binds him LXXXIV. 



ought expressly to mention it : West. 2, cap. 35, ascertained aid. i Roll. Rep. 
But the king was not bound by it, until the statute of the 25 E. 3, J,53- 
which ascertained it in the case of the king. The statutes of 24^z/fih, * 
limitations, as Merton, Marlebridge, 32 H. 8, for limitation of actions 251b, 252 a. 
and entries, did not bind the king, until the statute of 21 Jac. r, the AnnL^Sess. 
statute of West, de donis made to subjects, binds the king : for a gift cap. 7, which 
in tail relates to the natural body only. If tenant in tail committed ^nu'of ^^^ 
treason ; the land was not forfeited to the king until 26 U. 8, cap. 13, Crown lands, 
formerly it was conceived, that tenant in tail had but an estate for ^ ^* ^^' . 
life, and that the heir in tail should be received ; upon default of the j. ^^,8 i 
tenant, in ^pracipe quod reddat brought against him. 2 E. 2. Fitz. . ^^ ^^ 
Resceit, 147. 5 E. 2. Ibid, 162. 

There is another maxim in law, that the king can do no wrong : 
and this maxim takes away the discontinuance of the reversion of a 
subject depending upon an estate tail in the king, where the king's 
grant by his patent of land in tail, passes it in fee ; for that is a 
wrong. The statute of West. 2, for usurpations to churches, binds 
the king, for usurpation is a wrong. The statutes of 2 E. 3. 10 K 3. n Co. 72 b. 
14 E. 3. 13 R. 2, ordained, that the king's pardon of notorious ^"^' ^*' '74- 
felonies, rapes, murders should not be granted or allowed ; although 
with the words of non obstante any statute : yet patents of pardons of 
such offences were allowed with a non obstante any statute, and Qu. de hoc at 
notwithstanding any clause to defeat the non obstante. In my lime ^^ ^^ ^ ^ 
no such pardon was passed and allowed (that I ever heard of) without Scss. 2, cap. 2! 
the judge's certificate, before such pardon was granted. If any such 
pardon be pleaded before any judge, he ought not to be tam fracti 
abjectique animi to allow it immediately : if he does so, he is not 
worthy to be a judge : He ought to reprieve the prisoner, and signify 
the circumstance of the ofifence to his majesty ; and upon this, right 
shall be done with regard to the publick good. 

CASE LXXXV. 

Upon the king's demise, at common law, a general resummons or i Jac. 
reattachment would serve after issue joined : for the record is full : XP^' ?.^^' 

, .., -tv .. discontmu- 

but not to revive aid-prayer, garnishment, voucher or process, without ance de pro- 

a special resummons or reattachment The defendant after verdict ^- ^ 

found for him shall have a certiorari after the king's demise, to have judges, o!? 

his judgment : the plaintiff a resummons or reattachment ficers, demise 

At common law the process was determined by the king's demise : appals, 

but in an appeal of death, formedon and other real actions against Moor 748. 

the pernor of the profits, which ought to be brought within a year ^'' J^^* ^' 
and a day j the plaintiff in these cases may have a certiorari to the 

z a 
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Case 
LXXXV. 



• Convicted. 

f See I Ann. 
cap. 8. 
4 & 5 W. & 
M. cap. 1 8. 

Dyer 165. 
Benl. 79, pi. 
121. 



7 Co. 31 a. 



18 £1. cap. 14. 
Hob. 281, 282. 



[ page 309- ] 



sherifT to return the writ» and a resummons or reattachment against 
the party, as the case requires, i E. 6, cap. 7, ordains that no 
action, suit, bill, or plaint depending, shall be discontinued in any 
suit between party and party upon the king's demise ; and that any 
judicial process may be returned and executed. New judges upon 
the reprieve of any prisoner * attainted before their predecessor 
judges, may proceed to judgment and execution. t At this day 
all sheriffs, judges, justices of peace, escheators and other officers are 
determined by the king's demise ; except those which belong to 
corporations, who are to continue always by their charters ; and those 
which are elective by writ, as coroners of counties, and verderors of 
forests. If there be an information at the- king's suit, or an action 
popular, although issue be joined or demurrer; all abates by the 
king's demise, except the information ; so of an indictment which 
concerns the life of a man, in the time of another king, the prisoner 
shall plead de novoy although he has pleaded before. An original 
not returned, is not aided by the said statute : the non-venue of the 
justices is aided ; for it is not a discontinuance : but the parol is only 
put without a day, and ought to be revived by resummons or 
reattachment. A bill not filed brought by an attorney, is aided after 
verdict by 1 8 EL of Jeofails. A bill in B. R. not filed, for trespass 
in Middlesex, is aided. Dyer 118. An extent and liberate are not 
aided. Dyer 206, for they are not processes. 

Where a suit is discontinued by the fault of the party, and put 
without a day; the plaintiff in it is put to sue a new original. 34 H. 
6, 20. 3 H. 4, 6. 7 E. 4, 10. 



Hill. 8 Jac. 
Brock versus 
Spencer. 
Hob. 6. 
Visne, trial, 
intendment. 
Yelv. 26, 27. 
2 Leon. 187. 
2 Cr. 263, 340. 
I Syd. 10. 

I Cr. 151. 

II Co. 25 a, 
6 H. 7. 3, 
Arundel's 
Case, 3 C. 837. 
Coke, articuH 
super chartas, 
cap. 9. 



12 Jac 



CASE LXXXVI. 

Trespass of trees cut in Hursley ; the defendant pleads that the 
place where the trespass is supposed to be committed, is called 
Newlands in Parochia de Hursley ; and that it is a copyhold, parcel 
of the manor of Dale in Hursley ; and that a copyholder, by the 
custom there, may cut trees ; issue was joined upon the custom ; and 
the visne was of Hursley, and well ; for the parish shall be intended 
a vill. Judged and affirmed in Error, 

If trespass is alledged in a manor, the visne shall be of the manor : 
if of a manor in Dale ; the visne shall be of Dale, for this is more 
certain and restrained : and it is well of a manor. Croke. Where 
the fact is alledged in parochia de Dale; in this case the visne ought 
to be of the parish of Dale. 

CASE LXXXVII. 
In trespass against three ; one pleads to issue ; the plaintiff has a 



'^oil. R.233. verdict against him, and judgment: the other two demur; a nMe 
2 Roll. 34. o ' , V o J 
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prosequi is entered as to them ; yet the plaintiff shall have his Case 
execution against him whom he has the judgment against. If the LXXXVII. 



nolle prosequi had been entered, before judgment against any of Hob. 70, Sir 
them ; it had not amounted to a release to them all ; but only to a Jolm Law- 
waiver of suit Where a joint judgment is given against two or three ^^q^ 239^^ 
in trespass or debt ; a release of execution against one, takes away Trespass, 
the whole execution ; for the execution ought to be joint, as the j^fj"^;"///*^" 
judgment is. Judged and affirmed in Error. prosequi, dis- 

In the principal case, if several judgments had been given ; they nonsuit, ' 

could not join in a writ of error; and there ought to be several amendmenf, 

executions. In the principal case the three defendants cannot join 3^Keb! n6. 

in a writ of error : for, the two against whom the nolle prosequi is Carth. 21. 

entered, are not damnified. In debt against two by several counts \fl^^' ^^^' 

and one prcecipe^ a nonsuit as to one is a nonsuit as to both ; for the 3 Cr. 762. 

writ is one, and the pledges de prosequendo are the same : but a dis- ^ ^o. 100, 

continuance against one is not a discontinuance against the other ; i Syd. 76. 

for there are several declarations against them ; and the continuances Mo. 624. 

are always after, and pursuant to the count. If trespass, debt or 2 Lcv!^'i77^^' 

other action is brought against two, and in the continuances one of 7 H. 6, 27. 

them is omitted: this is vitium clerici.zxiA is amendable. If the §,^^'.?^^' , 

. , VxO L«lt. 139 0. 

declaration omits one of the persons, or one of the things in the 3 Salk. 244. 

plaint ; it is a discontinuance and error not to be remedied where Carth. 139, 

judgment is upon default or demuner : otherwise if by verdict ; for 2 Cr. 304, 

then this is aided by the statute of Jeofails. 3 Lev. 325. 

Hob. 187. 

* 

CASE LXXXVIII. [page 310.1 

The plaintiff and defendant are at issue ; a jury is returned, and it q^ lj^ j-^^ 
not being full, the plaintiff prays a tales ; the jury * by the tales is Hob. 235, 
returned full ; the plaintiff challenges the array for kindred between l'^^h ^^""^ 
the sheriff and the defendant ; it is so found by the triers, and the Trial, chal- 
array is quashed ; a venire facias issues to the coroners, to try the ^^"6^» y^" 
said issue : the plaintiff has a verdict for him, and Judgment ♦°Sur*le"di5- 
affirmed in Error. tress. 

For although the plaintiff prayed the tales, the time was not come Daily 24, 
to challenge the array, until the jury was full. If the sheriff was 
indifferent at the time of making the array, although he be not so 
afterwards, the array cannot be challenged. A juror may be chal- 
lenged for a cause arising after he is sworn, and not in esse at the 
time when he was sworn. The array cannot be. challenged after a 
juror is sworn. 

CASE LXXXIX. 

2 Keb. 260, 
A. BRINGS debt agamst B. upon an obligation bearing date at pi* 9- 

Coventry. This suit was in the King's Bench, removed thither out ^^^ 
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Case of Coventry, a procedendo was awarded to Coventry ; by agreement 

'_ between the parties, the procedendo was not delivered, but the 

Crowe's Case, plaintiff prosecuted his suit in the King's Bench, and laid the said 

Visne, consen- action in London : upon issue on non est factum pleaded, the 

su' error* . 

I Sid. 339. plaintiff had a verdict, and judgment; reversed in error, notwith- 
standing the said consent of plaintiff and defendant, and although 
this action be transitory. 

1 1 Eliz. Dyer 284. Croutch's Case, consent cannot take away the 
natural and essential visne. 27 H. 8, 15. 44 E. 3, 6. 



5 Co. 36 b, 
40 b. 

Yelv. 218. 
I Balst. 216. 

6 Co. 47 a. 
This Case is 



stated here somewhat different from Hobart, but agrees in the principal doctrine. I Cr. 284- 
I Keb. 46, 21. 



lojac 
Cr. 307. 
8 II. 5, 10, 
Arundefs 
Case. 
6 Co. 14. 
10 Co. 132, 
133. 

Ycl. 68. 
Visne, faux 

Latin, city. 



CASE XC. 

An action of trover and conversion de decern toddis tana, Anglice 
Todds of wool, <5r» decern pipis vini, Anglice pipes of wine, in civitate 
de Coventry ; the plaintiff had judgment in this case, although the 
z'enire /ados fuit de civitate Coventriae^ and although the said words 
toddas and pipas are not Latin words : afRrmed in Error. In such 
case de civitate is good ; so de vicineto civitatis^ either is sufficient 

II Co. 25 b. I Bulst 127. Cr. £1. 32, 201. 2 Cr. 493. 



P. 3,TacC.B, 
Tuck^s Case. 

2 H. 7, 5. 
riowd. 144. 
Hob. 161. 
3^ H. 6, 33, 
Abbesse of 
Sion's Case. 

3 Cr. 522. 
5 Co. II b. 



II Co. 47b, 
50 a. 

Co. Lit. 324 b, 
5 a. 



[ page 311. ] 

5 Co. II b. 
Plo. 103 b. 



10 Co. 107 a. b. 



CASE XCI. 

A. SEISED of a manor to which an advowson is appendant, makes 
a lease for life of the manor, excepting the advowson; after the 
death of this lessee, the advowson is appendant : adjudged and 
affirmed upon Error in the King's Bench. A lease for life is made of 
a manor excepting one acre ; if the reversion of the manor is passed 
this acre shall not pass : otherwise if the lease be made for years 
with such exception. A thing in possession cannot pass as parcel of 
a thing in reversion, where a lease is made for life with such excep- 
tion : it is otherwise if part of the manor be leased for life, and after- 
wards the manor is passed in fee to another ; the reversion of this 
parcel which was in lease for life, shall pass along with the manor : 
for the fee of it was not severed from the manor ; and the manor is 
passed ; and a thing in reversion may pass as parcel of a thing in 
possession : as in this case of the manor, the exception for life was 
an express separation pro tempore. Where an advowson appendant 
is granted for life ; a grant of the manor afterwards to another, passes 
the reversion of the said advowson : the freehold of parcel of a manor 
in possession, being excepted where a manor is leased for life, does 
not pass with the reversion of the manor : but where part of the 
manor is granted for life ; upon a grant of the manor, the possession 
and reversion of the said parcel passes with the said manor ; for this 
parcel was parcel of the manor and not excepted 
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CASE XCII. 



A. UPON good consideration assumes to B. that he will pay B. as P. 6 Jac. 
much money as he B. will lend to C. before such a time : B. lends ^^averlcigh 

' ' versus Leign- 

100/. to C. before the said time, which 100/. C. does not pay to B. ton, B. R. 

B. brings an action upon this promise against A. but gave no notice ^l- 49^1 3- 

before the action brought, that he had lent the said 100/. to C. yet feiture.' 

the plaintiff had judgment affirmed in error : for he had no need to 

give notice ; the defendant might have notice by C. or otherwise : 2 Salk. 457. 

notice by suit and proof in this case is sufficient ; B. is not bound to 

seek A. to give him notice. See my Repertory, title Notice. 

Where the breach of the promise is so private that the defendant JJ"h' S'f 

can by no possibility know it without notice ; the action does not lie xwist. 

without notice : as upon the sale of a ton of woad for as much Tr. 12 Jac 

as another will give by a certain day, without naming any one; Rot. 17 eg 

notice is necessary in this case before the action brought : such is Berkshire, 

also the law upon an assumpsit, where the action accrues upon a yS'* 1^' ^^^' 

secret act of the plaintiff; in such case notice is necessary : so of an 4 Co. 94 a. 

obligation where the subject matter of the notice is secret, and ex ^®P^' '^ 
parte the plaintiff. 

CASE XCIII. 

A. IS indebted in 300/. to B., is taken upon a capias ad respon- 1 Jac. Kent 
dendutn to answer for this debt, and is rescued by C. B. recovers in S?e Exchrau^ 
an action on the case for this rescous, the entire debt against C. Chamber. 
Affirmed in error : for no man shall be allowed to qualify his own R^^^^dam- 
wTong doing. The jury may give less damage, if the principal debtor age. 
be solvent ' Vent. 7. 

CASE XCIV. 

A LEASE is made for twenty-one years by indenture made at Jac. 

Denham, de terris in parochia de Denham ; upon not guilty pleaded 7 Co. i, Bui- 

the visne was of Denham : and well, Visne. 

Judged and affirmed in Error. 3^ H. 6, 15. 

4 Leon. 52, 53. 

The vill and the parish shall be intended all one ; or that Denham Noy 22. 
is a vili within the said parish. ^J; ^^'g^f ' 

CASE XCV. [ page 3,2. ] 

A GRANT of the next avoidance of a church in Wigome in com. 3Cr. 116, 259, 

Wigom' was alledged to be made at Bristol ; the issue was turn con- sir John 

cessity and tried at Bristol, and well affirmed in error: otherwise of Game's Case. 

non concessit pleaded against letters patents for lands : for the patent c^? jai' 

6 Co. 15 b, 
(^) For a more complete report of ports, last edition (1884), p. 116. £den*s Case. 

this case, see Lanb*s Exchequer Re- Hard. 158. 

Hob. 147, 156. 
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Case XCV. 



1 Inst. 125 a, 
260 a. 

4 Co. 71 b. 

2 C r. 375. 

Yd. 90. 
Hob. 241, 2. 
6 Co. 30 a. 



is not traversable ; the trial in this case of the patent shall be where 
the land is. 

CASE XCVI. 



A. USURPS upon the patronage of one of the king's churches divers 
times ; and had several clerks successively admitted, instituted and 
TrT 4 Jac7the inducted ; and for miny years respectively they were incumbents of 
King plaintiff, ^y^ church : A. has not gained the patronage by it ; the king may 
fendant, B. R. grant this patronage to any one ; for he is in possession, and the 
Cro. 123. patronage is in him. The king confirms the patronage to this A it 
gat^ve,^usurp- ^^ void ; for A. has not any patronage. If the king confirms to the 
ation, granu, incumbent of A.'s presentation his incumbency, it is good ; for he is 

incumbent de facto ; and the king cannot remove him without a quare 
impcdit^ by the statutes of 25 £. 3, & 13 R. 2. 

Judged and affirmed in Enor. 

The king can neither do wrong, nor suffer wrong. 
18 E. 3> '5* 

1 1 Co. 66, Magdalen College Case. Co, Lit. 344 b. 2 Cr. 385. See 7 Annse, cap. 18, that 
no usurpation among private persons shall displace the estate of him who is intitled, && Ajite 
244. 



patents, con 
firmation. 
Hob. 140. 
18 El. Dyer 

351. 

25 PL 6, 26. 



CASE XCVIL 

The king grants an annuity for forty years to B, to be received by 
the hands of the receiver of the court of wards : this is as a rent- 
charge, and may be sold by the sheriff upon ?i fieri facias of the goods 
of B. It is otherwise of an annuity for years, granted by a common 
person. Resolved in the court of wards by the two chief justices 
and chief baron. 

CASE XCVIIL 

A, IS indicted upon the statute of forcible entry, and restitution is 
awarded; A. traverses it, a venire facias is awarded, and distress with 
r^titution" '^' ^^ nisi prius ; after which comes a general pardon, which pardons 

the force : the said trial shall be stayed. By all the Judges oi 
England : for the king will not proceed against his pardon. 



3 Jac. Mary 
York's Case 
Dy. 92. 
2 Cr. 78. 
Annuity pur 
anns, fieri 
facias^ rent 
pur anns. 



Vcl. 99, S. C. 
2 Cr. 148, 9. 



traverse. 



5 Jac. 

2 Cr. 56, Sir 
Drue Drurie's 
Case, 
ilob. 91. 

6 Co. 74 a. 
Cr. Jac. 389. 

12 C. 2, cap. 
24, abolishes 
this tenure 
and its inci- 
dents. 



CASE XCIX. 

The king grants the wardship of the heir of his tenant by knight- 
service to A. and afterwards the king makes this ward a knight : 
the grantee shall have the value of marriage, or forfeiture of maniagei 
if he (the ward) incurred a forfeiture before he was made a knight ; 
and the said grantee shall retain the land until the age of twenty-one 
years for the value of the marriage. The making of a ward a knigbt 
discharges his body and land for the forfeiture of marriage, where he 
marries after he is made a knight. 
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If the ward marries after he is made duke or earl, &c. it does not Case XCIX. 
discharge his person, nor the value of marriage, nor the retainer of 

the land until full age. Resolved by both chief justices and chief [ page 313. ] 
baron in the court of wards. 

CASE C. 

Ejectment in Durham; issue was joined in the time of Queen 5jac. Comin*s 

Elizabeth, and a Distringas thereupon ; and alias Distringas in the S^% 

time of King James of jurors, upon an issue joined in curia nostra; Amendment, 

where it ought to be Regince Elizabethce ; and upon this writ the I^ufham, Nisi 

jury is taken with tales de circumstantibus : adjudged good and qj r^^^ g^ 

amendable, affirmed in error. And it is well in Durham, for the 354> 64. 

judges there are judges of the entire record : otherwise upon such a yd' 66 

trial upon a nisi prius out of the courts of Westminster. Ejectione Moor 684. 

firmce lies of a coal mine, and of a boilery of salt Canh. 158, 

^ 370. 

2 Salk. 454, 456. I Salk. 255. Carth. 277. 4 Mod. 143. i Show. 364. 
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CASE I. 

7 Jac Tracy's A. FORGED a letter in the name of B., the master of C, falslj for 
Case. jQQ^^ jQ Y)e delivered to A., which sum of his master's C. had in his 
Cr. Jac. 223, custody j and A. seals this letter, as with the seal of the said master ; 
^- ^' C. having received the said letter by A. caused it to be read ; upon 

r k which C. intelligebat that B. had directed this letter to him ; and 

upon this delivered the said 100/. to A. (whereas in truth R never 
wrote such a letter but A. forged it) C. the servant brought an action 
upon this matter : it was adjudged for him, and affirmed in error ; 
although in the name of the servant, and although the word 
intelligebat was not well averred and expressed. 

CASE 11. 

8 Jac. Kent A BAILIFF of a liberty may have a deputy ; this deputy takes A. 
C>?^i. ^^^ yy^on a capias ad satisfaciendum^ at the suit of R directed to the 
Yel. 51, 52. sheriff, and his mandate upon it to the bailiff of the liberty; and the 
MscousT^^"'^' prisoner being in execution by the said deputy, was rescued by 
2 Roll. 457. Elwis ; the bailiff brings an action on the case against Elwis. 
Cr. El. 158. Judged for the plaintiff, and affirmed in Error. 

CASE III. 
i6Jac. Hart's ^ ^^^ indicted for a rescous of one arrested in London, upon a 
Cr. 472. plaint entered for debt, by a Serjeant at mace ; he was convicted, and 

Rescous, fine, g^^^ ^^i^ ^^^ imprisoned without bail or mainprize, and to be bound 
mcnt! to his good behaviour : error was brought upon this ; judgment was 

Cr. Jac. 345. affirmed. There is no occasion for vi 6- armis in the indictment, by 

2 I>CV 22 1 

♦ 37 H. 8,' the ♦ statute of 37 H. 8, and it shall be presumed, that the seijeant 
cap. 8. had a warrant, by the entry of the plaint 

9 Co. 68 b. 

I Roll. 555. 9 E. 4, 48 b. 41 E. 4i 66. 

[page 316.] CASE IV. 

*j Jac. Debt upon the statute of 2 E. 6, by two farmers for not setting 

Cr.7a Dagg's fQ^h of tithes ; upon nan debet pleaded, a verdict finds pro quer^ ysl 
Case. 
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and damages and costs ; the plaintiff releases the damages and costs Case IV. 

(for in this case, they ought not to be taxed) and has judgment for 

the treble value. The plaintiffs declared upon the king's patent of cc»"fradict. 

the rectory, and upon a lease for years made by the patentee to the Monstrans le 

plaintiffs \ it is good in this case without shewing the patent ; for the ^^^ g^^p 

patent is only a conveyance to the action, which is for detention of 8 & 9'will. 3, 

tithe: otherwise if it be pleaded in bar. The plaintiffs were two ^t^'.^J^' 

joint farmers, and declared of the carrying away of tithes not set forth, cr. Car. 560. 

without agreeing with them, and they do not say, with either of ^^^* "• 

them: adjudged good and affirmed in error. Doctor * Leyfield's 2Keb.756. 

Case, is, where the defendant pleads in bar, a patent of the tithes to Yel. 63. 

A. for life, and a lease from A. to B. for years : in this case the first \ s^^above 

patent ought to be shewn ; for it is in bar. 70, 80. 

10 Co. 88. 
2 Cr. 317, 360. 

CASE V. 

A. AS executor of B. brings debt against C and has judgment by cr. 135. Sir 
default : a warrant of attorney for A. has the name and sirname of Christopher 
A but the words in placito debiti^ are wanting ; he has judgment case**^ ** 
affirmed in error, to be amendable ; for it shall be intended in this Amendment, 
action; no other depending between them. Stomey^^ 

I Roll. 289. 
CASE VI. Cr. Jac3S4- 

A SUBJECT may have a forest by the king's grant, if the king grants 5 Jac 
that he shall have the officers necessary in forests, for the administra- 9'^v"5^* 5"^ 

' . , , de Leicester 

tion of justice, by special words ; otherwise it is only a chase. The Forest. Forest, 
owners of wood in a forest may fell wood without licence, or view of prescription, 
a forester; but they ought to leave sufficient vert for the deer. A By all the 
prescription to have a warren there, or to have common. for sheep judges, 
there, is good. A non-user for forty years of parks or warrens co.^Lit.^??s a. 
claimed by prescription in forests, is not a good cause for seising 2 Cr. 155. 
them; it is for fairs or markets. If a park within a forest be ^cj*\,^,^^ 
disparked for forty years, being a park before, it may be inclosed, 
and shall be reputed out of the forest : and if inclosures within a 
forest continue for forty years ; yet, if they were not before, they 
may be demolished. Inclosures in forests ought to be with a small 
hedge and ditch, so that the game there may not be hindered to 
range. 

CASE VII. 

5 Jac. 

That Arscott reported that he had the use of the plaintifTs body ; Cr. 163. Dame 
whereas Arscott never said so, nor ever had; by which words csule.^"^ 
she lost her marriage with one A. then suitor to her, who desisted Slander, 
by reason of this slander. Judged actionable, affirmed in Error. J^j^^ ^ 

Cr. Jac. 407. 
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Case VIII. 

[ page 317- ] 

7 Jac. Point's 
Case. 
Cr. 230. 
20 H. 7, 3. 
4 E. 4, 20. 
I Vent. 69. 
Co. Lit. 380b. 
Fines, infant, 
inspection, 
jour de ad- 
journment. 
Lex ttott debet 
deficere injuS' 
tiiia exhi- 
ben /a, Cr. Car. 



Cr. Jac 241. 
Sir Thomas 
I>eaumont's 
Case. 

Slander, Just- 
ice de Peace, 
amendment. 
Hob. 76. 
Cr. Jac 231, 
674, 622. 
Cr. Car. 317, 

199. 

Yel. 153. 

I Keb. 602, 

644. 

I Lev. 115. 

Raym. 80. 

13 Jac. Mat- 
thew's Case. 

I Cr. 192, 193. 
Cr. .384. 
Damages, ver- 
dict. 
Cr. Jac 118, 

349. 

1 Cr. 315, 

340. 348- 

14 Jac C. R. 

404, Rice's 
Case. 

Trial, Justices 
de Peace. 

2 Inst. 568. 
4 Inst. 164. 

14 Jac 
Hob. 6. 
2 Cr. 303. 
Yel. 27. 
Cr. 405. Sy- 
mond*s Case. 



CASE VIII. 

At the day of adjournment of the teim froptcr pestem^ where an 
infant had brought a writ of error to reverse a fine levied by him, 
and the continuance was to the day on which the adjournment was 
made ; the infant may be inspected at this day on which the 
adjournment is made. By all the Judges of England. For, if the 
infant, after the said day of adjournment, and before the day, to 
which the adjournment is made, attains his full age ; the inspection 
will fail. 

Quod necessarium est licitum. See my Rules of Law, title 
Necessity. 

12. 3 Cr. 208. Yel. 88. Cr. Jac. 59. Moor 189. 

CASE IX. 

Words spoken of a justice of peace, plaintiff; he for malice and 
spleen, did many times wrest the law, and pervert justice for his own 
turn, without alledging any particular matter ; or that the words were 
spoken of him after he was made a justice, or any discourse con. 
ceming his office : the plaintiff had a verdict upon this count, and 
judgment affirmed in error. The speaking of the plaintiff is a 
sufficient averment ; and the count is, that he is, and for divers years 
has been a justice of peace ; and it shall be intended, that the words 
were spoken of him being in his office. 

CASE X. 

Trespass against three, they plead several pleas, and several 
issues are joined, and all tried by one jury ; and entire damages, and 
not several, given : judged good, and affirmed in error : for they 
are all found guilty, as the plaintiff has declared ; and that was j'ointly 
against them ; and of a joint trespass. 

CASE XL 

An indictment of barretry at the sessions of the peace may be tried 
the same day of the indictment found. Judged and affirmed in 
Error. The barretor was fined 40/. and imprisoned. 

CASE XIL 

In trespass the issue was, whether a certain place be parcel of the 
manor of Stansted-Hall in Windham. And the trial was de vicineto 
Manerii de Stansted-Hall in Windham. Adjudged good and affirmed 
in Error. Good also in this case, if of Windham. 

Trial, visne. 2 Roll. 621. Cr. Jac. 8, 327. 21 Ja. i, c 13. 3 Cr. 837. 
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CASE XIII. ^'^ ^"^- 



A • t . 1 . i. , [ page 318. ] 

An action on the case against an executor on the assumpsit of the ^ k b 

testator for several wares of several values expressed, qua in toto 2 Lev. 57. 
atiingunt, and mistakes the sum total, and makes it less than the ? J^^- Spore's 
particulars ; and assumpsit to pay this ; yet well, for it is less and it cr. 569. 
is the fault of the clerk. Judgment was against an executor for Judgment, 
damages and costs de bonis testatoris in vita sua si habet ; if not for pr^^jol^^bww 
costs de bonis propriiSy and well : well also, de bonis testatoris tempore majus quod 
mortis sua: if not, for costs de bonis propriis, which costs were »"««^ "'/<»'''* 

, , , 11.1 plectitur tn se» 

encreased by the court to 8/. and the judgment does not say Cr. Jac. 192, 
de pradict. 8/. assessed for costs ; yet good. I^l^l' 

Judged and affirmed in Error. J^t^;. 

Otherwise, as it seems to some, in the principal case, where the Ma'2^. 
sum is made greater than the particulars amount to, and assumpsit to , vent. 104. 
pay the said greater sum. If vitium clerici be the reason of the said i Lev. 58. 
judgment ; 8 Jac. Aderton's case. Cro. 247, is not well printed. ^ Cr *^m "^^ 

3 Keb. 50. 
CASE XIV. 

An extent made by the sheriff ought to be by inquisition, and 2 Vent. 95. 
returned by him ; otherwise it is void, and does not give any title 3 Cr. 584. 
to the plaintiff, although the sheriff upon it delivers him the land. Cro.5^. Gar- 
Judged and affirmed in Error ; for otherwise non constat quando the awaye's Case, 
extent shaU end. ?SsCase. 

4 Co. 74. Dyer 100. Retome de Viscount. 4 Co. 67, a. 

CASE XV. 

The custom of a copyhold manor was, that if a copyholder for 2R0II. R.178. 
life died seised, having a wife at the time of his death, that she J^ -L*^ y^^^ 
should have her widowhood in it ; a copyholder purchases the fee doe^ Case, 
in the name of A. who conveys it to B. for life, the remainder to the Copyhold, ex- 
copyholder in fee ; afterwards the copyholder takes wife, and grants 9 Co. 104, 
this remainder to C. in fee, and dies; this wife shall have her f^^o*S?^-' 
viduity in this land ; for the copyhold was not destroyed nor , RqiI. 502, 
extinguished by reason of the estate for life of B. which hindered the *0i "• 
destruction of the copyhold. Although the copyhold be destroyed 
by the said feoffment of it, as to the lord in this case ; yet is not, 4 Co. 24 b. 
as to the copyholder. By the two Chief Justices and Chief Baron. ^ . 17 »• • 

CASE XVL 

18 Jac. 



An mhabitant m a county goes with wares m the same county S ^^^" 

1 t 11 i_ J . • 1 Rogue, wan- 

from one hou>e to another, to sell them, ana not m open markets : dering, pcdler. 

he is a rogue within the statute of 39 El. cap. 4, and other statutes. Stat. 39. El. 

cap. 4. 
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Case XVII. ^^^^ ^„,^ 
CASE XVII. 

8^* ^'^ These words, he is a bankrupt knave of a dyer, weaver or any 

2 Cr. 345. o^e who gets his living by buying and selling, are actionable : 

Cr. 58?. affirmed in Error. 

Squires Case. 

Sli;^nd^!^* CASE XVIII. 

19 Jac. Assumpsit if the plaintiff will procure licence to B. the defendant, 
Hair' C ^^^™ ^^^ ^' *^^ l^sor to the defendant, to sell a term which he has ; 
Assumpsit^ that he, the defendant, will pay his charges quantum mcruerii : this 
quantum jg ^ good assumpsit and good consideration, (although there was no 
The licence in need of licence) if the plaintiff procures such licence : for such pro- 
Cro. is pro- curement, although vain, was labour to him. 

other to sdl to Judged and affirmed in Error. 

the defendant. Hob. 263. Cr. Jac 370, 560. 

CASE XIX. 

Cr (^. Lessee for years, if A. live so long, brings an cjectione ftrmiE upon 

Averment, this lease ; and counts that the defendant has ejected him out of thb 

Dv^^^^t^^"* farm, termino pradicto nondumfinito : the words are a sufficient aver- 

Arundel versus ment that A. was alive at the time of the ejectment 

^^^» ^ Judged and affirmed in Error. 

10 Co. 59 b. •* ° 

Dyer 306 b. 10 E. 4, 18. 2 Jo. 227. Hob. 208, Moor 268. Hob. 263. Cr. Jac 637. 

CASE XX. 

^ Y^' g A. IS seised of land in fee, having issue a daughter) the land bemg 

PI. 266. ' of the value of 20/. per ann. upon maniage of this daughter with R 

Dyer 146. j^ consideration of this marriage and 115/. paid by B. to A. A. 

Noy 122. assures the said land to the use of B. and the said wife in tail; they 

Cr. 624, 174, marry and have issue, B. dies, the wife aliens this land to a stranger ; 

Kynaston's *^^ ^^^^ ' ^^^ ^^ ^^ °°' ^ jointure within 1 1 H. 7, for it was the land 
Case. of her father. 

Tointnrei 

Eyston and Studd's Case. Plowd. 464 b. Jones 13, 254. Cr. Car. 244. St. II H. 7, cap. 24. 

Moor 93, 683. I Inst. 366 a. 

CASE XXL 

20 J«^ The bail is charged in execution after judgment against the prin- 

5 Co. 90 b. cipal ; the principal reverses this judgment by writ of error : this 

Sir John reversal shall discharge the bail in an audita querela. An infant 

^esley's ^^^^^ if he be an infant at the time of the bail, shall be discharged by 

Audita ^ut' audita querela, 

rela^ baile, 

infant. 3 Cr. 319. Carth. 278. Ycl. 155. I Roll. 305, pi. 12, 13. 8 Co. 143 a. 
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Case XXII. 

CASE XXII. 



[ p^c 320. ] 
The principal, having found bail, after judgment against him 30.629,714. 

renders himself to prison in discharge of his bail ; the defendant Hob. 267. 

kno^ving it, malitiose procures a capias ad satisfaciendum against the J siJ^a' 

bail, by force of which the bail was imprisoned : this action well lies : 21 Jac. 

judged and affirmed in Error: for although the award of this capias o^^^J-. 

was the act of the court, yet it was upon the false suggestion of the Action sur le 

defendant, and the defendant's abuse of the court. 9^^. P"' 

fauxily. 
7 Co. I a. 
CASE XXIII. 2Keb. 547. 



CACcuiur ui utiiu 1U4 «A LCitu, wuac uic bcautLUi iioa uuvciiauvcu i dana. 1 1 2. 

ir during the term ; an action is brought against the executor ^ ^'^!V 5*9- 
: repairing in the time of the executor, and found against him ; 317. ' 



An executor of land for a term, where the testator has covenanted i Sand. 112. 
to repair 
for not 

the judgment shall be de bonis testatoris^ de damnis^ si habct ; if not, P^«>- 3i4« 

for the costs of suit, de bonis propriis. But where an executor pleads, Cr. 672. 

ne ungues executor^ or a false release made to himself, and it is found Bridgman's 

against him, where the king has a fine ; in these two cases only the j^d^ent. 

judgment shall be, de bonis testatoris^ si habet; if not, for the whole, executor, 

de bonis propriis. covenant. 

In odium spoliatoris. , RoL^^i a. 

I Brownl. 24. Hob. 188, Moor 70. Cr. Jac. 648, 191. z Vent. 94. 

CASE XXIV. 21 Jac. 

Cr. 781. 

In detinue for a bond of 20/. where a verdict is found for the ^et^'s Case, 
plaintiflf the judgment for the plaintiff ought to be to recover the Detinue,' Judg- 
bond ; or if the bond cannot be had for 20/. with damages and costs. ™*^'»'- 
Judged often so : and not the bond, or the value of the bond : for Cr^ Car!°2iQ. 
that leaves the election to the sheriff. Yelv. 71. 

Cr. El. 116. 

CASE XXV. 

In a formedon, the parties are at issue ; a venire facias was ^ J^^* 
directed to the sheriff; afterwards, upon an entry quod vicecomes non Sir Perdval 
rnisit breve^ a writ was awarded to the coroners, but it did not issue ; Wiliou^hby's 
a continuance was made only between the parties ; upon the default jiS^eni,^' 
of the tenant afterwards upon the trial, the judgment was, quodpetens continuance. 
recuperet seisinam, without the words ^r defa/tam : it is good without Cr' jac'^i>d, 
these words, and with them. Judged and affirmed in Error. A Cr. El. 853. 
miscontinuance is, where the parties have a day by undue process ; ^^' ^^' 
if they appear and plead to issue, it is not error at common law. 67. ' 

2 Sand. 45. 
Lutw. 864. 
I Sid. 100,341. 



352 Eighth Century^ 

^^*"^^^^' CASE XXVI. 

p ^*^^*^*K^ '^**^ ^*^^ commissioners have power to deprive nonconformists to 

i6§r^7 c/i, ^^^ established liturgy. A copy of a libel upon the statute of 2 H. 

cap. II. 5, to be delivered to the parties, is not to be understood where the 

M^sess. 2 court proceeds ex officio^ dr* ore tenus ; but is only in suits depending 

cap. 2. there between party and party. A petition by the Puritans to the 

2 H. 5, Stat. \i\ng^ that if the king will not grant their petition against the liturgy 

2 Cr. 388. and discipline of the churchy that many thousands of his subjects will 

2 Jac. ]}e discontented : this is an offence bordering upon treason ; and is 

Hault com- punishable by fine, ransom and imprisonment, 

mission. By all the Judges of England. 

'^W^ Nulla pars injustitiu capitalicr est, quam eorum qui cum maxime 

contempts, fallunt ; iamm id agunt ut viri boni esse videantur, 
Puntans. 



Mo. 758. 



CASE XXVII. 



Soui^Ws ^° A WIFE is tenant for life, remainder to the husband in tail. 

Case. remainder to the husband in fee, of lands holden in capiic; the 

^dt^^^eT'^' ^^sband dies, the wife surviving, and the heir of the husband being 

cquU^^' within age : he shall be in ward for his body in the life-time of 

This tenure ^^e wife ; by the equity of the statute of 34 H. 8, where land is 

tokeiTiiway^Ey given to two and the heirs of one of them. Floier's Case. 9 Co. 

12C. 2, cap. 126. 10 Jac, 

CASE XXVIII. 

EariofRut^ A TENANT for life, remainder to B. in tail; B. levies a fine, 

land's Case, with proclamations, sur concessit^ to A. and C. for their lives : 

^Curiawardof* this fine bars the intail during the said two lives only, and is not 

surrender, tail,' a discontinuance omnino : for B. was not seised by force of the 

fines, discon- ^j^ ^^^ ^g gjjg ;s ^^f, concessit : it seems that A.'s acceptance 

bar. ' of this estate to him and C. is a surrender of the fonner estate 

Baldwin's which he had : as in case of a lease for years made to A. and 

Cro/ during the years, he accepts a lease for years of the same land to 

Zex rejicit him and B. 

ituon^ftiM, 

Co. Lit. 318b, 338a. Dally 74, pi. 5^. 5 Co. 11. 3 Cr. 264, 488, 522. 2 Cr. 84, 

CASE XXIX. 

^ J*c. A DOUBLE ignoramus^ that the jurors do not know of whom the 

2 Inst. 692. ^^ ^s holden, upon two offices, viz., upon a diem clausit extremwn 

Howse*s Case, ^ melius inquirendum^ makes a tenure in capite of the king. Where 

^ Lit. 77 b. ^pon a mandamus^ an office is found ignoramus de quo vel quibus the 

Curiawardor^, land is holden, and a melius inquirendum recites the said mandamus^ 

rTS^'T^^^ and adds other words than were in the mandamus ; the recital is 

Dyeri56. * void, and does not hurt the melius inquirendum. The reason of the 
Hob. 50, 73. 
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principal case is, all lands are holden of the king ; and where no Case XXIX. 

tenure of any other can be found, the best tenure shall be taken for jhis tenure 

the king. See tenure in capite by knight's service. taken away by 

Infinitum injure reprobatur. '^ ^' ^P* 

CASE XXX. [ page 322. ] 

An infant acknowledges a recognizance ; upon an audita qturda^ Carth. 278. 

upon inspection he is judged within age, and has a scire facias against j Rouf ^305. 

the conusee ; and upon one nihil returned, it is judged that the 2 Jac. 

recognizance shall be discharged : whereas two nihils ought to be ^^^^^ ^ 

returned, or a scire fed; and for this, this judgment was reversed by Cr. 59. 

a writ of error; and the infant now is of full age, and he cannot ' ^"|t' S^o. 

have a new audita querela ; yet he shall have a special writ reciting Audita ^ue- 

the whole matter, and so shall be relieved j although judgment be rela, 

reversed, the depositions of the witnesses remain. j)"^^. ^^^^ ' 

Lex non deficit injustitia exhibenda, Yelv. 88. 

F. N. B. 104. 

k. q. Moor 460. Cr. Jac. 231. i Inst. 380. Cr. El. 208. 

CASE XXXI. 

Trespass in a corporate town, and the plaint does not shew that 2 Jo. 209. 

this matter arises infra jurisdictionem dicta curice : it will not serve ; 3 Jac 

although the town be in the margin, as the county serves in the Qiiarle's Case, 

margin, for the superior courts : for the precedents are with the ^2 Ass. pi. 64. 

superior courts, but not with the inferior courts. Such judgment pUun^jlIris- 

in an inferior court is void ; yet a writ of error lies upon such diction, trial. 

void judgment, to declare it so. The king's commission to try g^g. ^' ' ^' 

the tide of land is void ; for land is recoverable only by original i Sid. 151. 

writ Dyer 209. F. N. B. 239. Trespass vi dr* armis lies in a ?i*^r' '^?* „ 
court of record only. 

Fiat quod fieri consuevit. 

CASE XXXII. 

A. MAKES a lease of certain land for 21 years the ^i/anuarii^ 26 4 jac. 

Eliz. to begin from the feast of Christmas last passed, rendering q^"/'^ ^ 

certain rent at Christmas yearly, during the term, which lease ends Nugation, 

at Christmas, 2 Jac i. A. by common recovery conveys the rever- recovery, 

sion to B. before Christmas, 2 Jac. i. B. brings debt for this rent, "fctnt!'^ '' '' 

and does not shew in what action the recovery was had, and says Cr. Jac. 377, 

that on the first of February, the 2 Jac., he had the reversion \ which ^' ^' ^^' 
is not possible ; for the lease had ended before, viz., at Christmas, 
the 2 Jac. and the recovery is insufficiently pleaded : yet B. in debt 
for this rent had judgment, affirmed in error. For B. had the rever- 
sion when the rent was due at Christmas, and the said allegation of 

A A 
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Case XXXII. the reversion being in him on the first of Feb. the ad of James was 
surplusage : and although the recovery was erroneous, a stranger 
shall not take advantage of it 

Res inter alios acta tumini nocet. 



[ page 323. ] 

4 Jac. 
Cr. 124. 
Mathewson's 
Case. 

Debt, count, 
ejectiontfirma, 
Oporttt quod 
res certa 
deducatur in 
judicium, 
Playter*s Case. 

5 Co. 34 b. 

7 Co. I. Bul- 
wer's Case. 
35 H. 6, 15. 
Cr. Car. 189. 
3 Lev. 394. 
I Vent. 10. 
Cr. Jac. 171. 



P. 10 Jac. 
Rot. 113. 
Cr. B. R. 
Flemming ver- 
sus Yates. 
Count, Ad- 
miralty. 
Frustrafit per 
plura quod per 
pauciorafieri 
potest, 

21 E. 4. The 
recital of the 
judgment is 
sufficient in 
debt brought 



P. 14 Jac. 
B. R. Stan- 
neries, error, 
fiat quod fieri 
consuevit. 



CASE XXXIII. 

A LEASE for years is made of lands in several vills, stve 
aliquo ; a demise is made of a close, of meadow or pasture, rendering 
rent ; the plaintiff counts in debt upon this lease for rent arrear, and 
shews no certainty in his count, in which of the vills the land lies ; 
nor for the close, whether it is meadow or pasture, but counts where 
the lease was made, and not where the land lies : the plaintifT had 
judgment, affirmed in error : for in this case the land is not to 
be recovered, as in a pracipt qttod rcddat or ejectment In debt 
upon a lease for years made at Dale in the county of Essex, of land 
in London ; debt is brought upon this lease made at Dale in Elssex ; 
the defendant pleads non debet ; the trial shall be from the vicinage 
of Dale in Essex. 
II Co. 55 a. Cr. Jac. 621, 370. Hob. 82. 

CASE XXXIV. 

In an action on the case for suing in the Court of Admiralty for 
a thing done in corpore comitattts; the count was quod per siatuf 
inactaf 13 R. 2, inter aliafuit, quod the jurisdiction of the admiral 
shall extend only to things done super altum mare ; and it does not 
recite the whole statute ; nor, that it was in parliament : yet adjudged 
good j and affirmed in error : for, it cannot be a statute unless it be 
made in parliament : and no body is bound to recite any more of a 
record than what is sufficient to induce the action : as in debt upon 
a judgment; it is sufficient to recite only the judgment 18 Jac. 
Cro. 567. 

upon a judgment. 2 Cr. 140. Hob. 310. 

CASE XXXV. 

An erroneous judgment is given in the Stannary Courts for matters 
of the Stannary : A writ of error does not lie, but an appeal to the 
vice-warden, and from him to the warden, and from him to the duke. 
But for collateral matters not concerning the Stannaries, a writ of 
error lies in the King's Bench. 



P. 13. Jac. 
B. R. 

Entered. 

13 Jac. Rot. 

165. 



CASE XXXVI. 

In quare impcdit against an archbishop, bishop and others : the 
archbishop and bishop plead that they claim nothing, but one as 
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metropolitan, the other as ordinary; the other defendants plead Case XXXVI. 
other pleas ; the plaintiff has judgment against the archbishop and Grange ver. 
bishop to have a writ to the bishop ; but in this judgment against Dewry. 
them, there is an omission of the usual clause ; sed cesset execuiio ^^^'^^i^^. * 
quousque the other issues are tried; and in truth no writ issued que, judgment, 
before the trial of the other issues ; the issues are found for the ^^^ pj 
plaintiff; he had judgment, affirmed in error. In this case the said 29 Ass. pi. 14. 
omission was not erroneous ; for it was after judgment ; and if it 35 H. 6, 3. 
be error, it is error in executione judicii x and in this case no writ of No person 
execution was sued out against them. And the plaintiff has no costs shall have 
in the quart impedit : for the stat of West. 2, cap. 5, gives great j. ' , 

damages in a quart imptdit. In this case the plaintiff has his election ^^^^ unless he 
to sue his writ to the bishop or to the metropolitan. The plaintiff in be damaged, 
thb writ of error sustained no damage by this omission, and a writ ^ p^^^^'^L* 
of error does not lie for the plaintiff, where he sustains no damage, Beecher*s 
unless where the king by an omission in point of judgment suffers a Case, 
loss : as where the issue is found against the defendant, and the ^5 q^^ 'cgcj 
defendant is not amerced; the defendant in this case shall have 589- 
a writ of error for the king's loss : or where vi 6^ armis is omitted in xhttwhere^ 
trespass or otherwise, or in tjtctiont firma, and it is found against the judgment is 
defendant ; the defendant shall have a writ of error : Br. Cases, f ffir«;«^ for 

__, ^ ' __ ^ r^ ' ... , , the plaintiff in 

17 H. 8. 9 H. 6, 32. Costs m quart tmptdit are not recoverable 2iquare impedit 

after West. 2, cap. 5, for great damages are given for it where the "Po^ ^ writ of 
plaintiff recovers : costs were recoverable in quart tmptdit before the surmisMhat^ 
said statute. A clerk admitted before the writ purchased was not execution was 
removable at common law, although his patron had no right : but if ^^ defendant 
admitted after, he is removable unless there be a plenarty by the cannot deny it, 
space of six months before the writ purchased. sh^lf iT'^^^ 

damages and costs by the statute of 3 H. 7, cap. la 20 Jac. Sir George Sa- 
virsCase. Cr. 650, ii Car. Cro. 424. Yel. 91. 

CASE XXXVII. 

A. AND B. are bound for a third person as sureties for him to pay Mich. 11 Jac. 

100/. to C. B. assumes to A. that if A. will pay the said 100/. to C. ^^'^ ^^^^^^ 

that he (B.) will pay him (A.) the moiety of it; A. pays the 100/. to siade, Rot. 

C. this is a good consideration : so adjudged for A. and affirmed in ^72. 

error. A. is bound in 1000/. to B. A. pays him 500/. in satisfaction pinnel's Case, 

of it ; it is not a satisfaction : but if upon this, B, assumes to deliver Assumpsit, 

the said bond to A. this is a good consideration. Any benefit to him £^„^0^}^ 

who promises is a good consideration, and any prejudice, damage or actio non 

labour sustained by him to whom the promise is made, is a good ^' e% 21 

consideration (//). 21 E. 4, 53. 

9 Co. 94 a. b. 
(h) Fr. : " Prejudice, damage ou ou labour a cesti a que le promise est 

benefit, ou ascun consideration per fait, cest auxi est bon consideration." 

cesti qtie promise est bon. Si damage 

A A 2 
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Case 
XXXVIII. 

Mich. I3jac. 
B. R. 

Farrer versus 
Snelling. 
Dyer 55. 
Covenant, 
debt, mis- 
casting. 
Superflua non 
ttocent, 
Yel. 5. 



CASE XXXVIIL 

Covenant for payment of rent of 20/. per annum, for four years 
and a half; and for non-payment of 100/. according to the said 
covenant, the action is brought : adjudged good, and affirmed in 
error : for in covenant damages only are to be recovered; and this 
surplus in miscomputing shall be abated : It is otherwise in debt for 
rent, where more is demanded than is due; for in this case the 
debt demanded only, is to be recovered. 

CASE XXXIX. 

A. CONTRACTS with B. and assumes to him to deliver to him 100 
quarters of barley on ship-board in such a port, viz. : at Barton- 
Haven in Com' Ebor ; and does not mention at what time it is to be 
carried thither, &c A. assumes to B. to carry it, and to be at this 
port with it, and B. agrees to pay so much for the said quarters 
of barley ; A. arrives with his boat there : A. is bound in this case to 
seek B. at the said Haven, and to deliver to him the said hundred 
quarters, as aforesaid ; A. does not perform this, although B. has 
performed his promise, and was there ready to receive it : B. brings 
an action on this assumpsit ; and it well lies. In the margin of the 
declaration of this action, civitas Ebor^ is mentioned, and no county ; 
and yet good : Judged for B. the plaintiff, and affirmed in Error. 
The judges ex officio take notice of every county; civitas Ebor^ is a 
county: the place in this case is certain; the time uncertain ; the 
law gives convenient time : and in this case B. after the said agree- 
ment came to the said port, and staid there a convenient time, and 
A. did not come, &c. 

time is limited ; in this case the tenderer must give notice. Uhi culpa est, fana 

CASE XL. 

12 Co. 73, The admiral in his patent has granted to him bona piratar^ : 

Mich. 13 Tac. resolved by all the Judges, that the goods of pirates pass by this 

Primislaus grant; and not piratical goods. So where a grant is de bonis 

SeAdm?r"lty, f^onum; if a felon steals goods, the grantee shall not have them ; 

B. R. but the true and rightful owner shall : and the patentee shall have 

^Rexfufd^n- ^^^>' *® P^°P^^ ^oods of the felon. The king shall have piratical 

justumfacere goods if the owner be not known. In this case, the admiral ought to 

non potest, gue at common law ; and not in the Admiralty Court 

1 Vent, 32* 

Admiralty, patents. 10 Co. 109. Leggat's Case. 5 Co. 109. Foxleie's Case. Dyer 269. 

2 H. 7, 7. Bona felon. 



3 Cr. 798. 
Mo. 472. 
6Co.3ob,3ia. 
Mich. 13 Jac. 
Atkinson ver. 
Buckle. 
5 Co. 22 b. 
Mailing's 
Case. 
Office de 
Court, notice. 
Lit. Estates 

[ page 325- ] 

sur Condition. 
19 R. 2. 
Fitz. Debt 
178. 

I>yer 354. 

Where an 
estate is 
vested, to be 
divested by the 
tender of any 
sum to any 
one, and no 
subcsse debet. 
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CASE XLI. ^^" ^^^' 

In ejectment in the Common Pleas, where two declarations are Tr. 10 jac. 
used, the second is by way of recital ; in the first declaration the day ^j^^t'jj^'^^^ 
of the ejectment was omitted, but not so in the second : yet well. If 828. 
a lease be made i Febr. 5 Jac and so laid, and quodpostea, i Febr. ^^ 3"- 
4 Jac. the ejectment was : this is good ; and 4 Jac. void ; and the N^atfoii. 
"NoiA postea guides all, and agrees with the lease. Super flua mn 

Judged and affirmed in Error. "dXIu fimda^ 
Superflua non nocent. mentumfalUt 

If the first declaration in the Common Pleas is vitious; and the 20 H. 6, 15. 

second is as it ought to be; the first is not amendable in this case: l^yer »"• 

for the first declaration is the foundation ; and the second is only by 311^ 4^5', 4^) 

^•ay of recital. 525! 537! 

I Cr. 46, 92. Hob. 251, 246. 3 Cr. 307, 416. 

CASE XLIL 

EjECTioNE firma against two ; the declaration mentions that they bddington ^' 
iniravit into the farm ; and that they expulit inde (in the singular versus Dorly. 
number) the plaintiff : Judged amendable, affirmed in Error. But Amendment 
where in ejectment or trespass, vi 6^ armis is omitted ; it * is not nugation. 
amendable : for the king is to have a fine upon the force being * '^ * ^7 Car, 

found. Error scribentis nocere non debet. aiters this 

point. 

CASE XLIIL [ page 326. ] 

Covenant to make leases for years to the plaintiff of certain Ycl. 227, 8. 
land; the plaintiff alledges in his count for breach, that the Ghuse ve/sus* 
defendant nihil habuit in the said land ; the defendant pleads quod Gill. 
habuity 6-r., but does not shew what his estate is; a verdict finds I'r^'^'j^ 
quod non habuit : the defendant's plea was faulty ; for he ought to Replication, 
have shewn what estate he had, and to have shewn it in certainty : I^J?^^^' ^ 
but the verdict has made the issue good at common law. Judged 6 Co. 61 a. * 
and affirmed in Error : for the count was good, and the defendant's ^ Cr. 304. 
plea vitious, and the verdict is found with the count The plaintiff ^ veni?27u 
had judgment 3 Lev. 193. 

CASE XLIV. 

In replevin in the Common Pleas the issue was, whether the w^^V^^* r 
defendant had pasture by prescription in Langley Wood in White- Rot.i76, B.R. 
farm, inparochia de White^ except the common of the inhabitants of Wheeler ver- 
Downton ; the trial was from White only, and not from White and Prescriptkm)* 
Downton ; judged good, and affirmed in Error : for this exception is vbnc. 
void ; the inliabitants cannot have common : but if a person certain vkinivicin- 
of Downton had been named in the exception, it had been otherwise; orum facta 
for the visne ought to be as large as the issue ; if the issue extends to ^^^J^^ prantm^ 
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Cafe XLIV. two places in the same coanty, the visne shall be of both : if to two 
6Co^ 6ob, ~ places in two counties, the visne shall be of both counties, if the 

6i a, counties can join. 1 1 Jac. Cro. 327. 21 Tac. i, c 13. 

20.152,446. ^ O I J f o 

I Cr. 419. 

12 Co/ fix CASE XLV. 

Yel^%f " ^ ^' BRINGS trover and conversion against B. B. pleads property in 

10 jac. B. R. C, and a sale made to him of the goods by C, and so justifies the 
Rot. 581. Hoi- conversion ; and does not traverse the property which A. alledged in 
Kaerwithy. himself : the plea is bad : he ought to traverse that property in A. 
Action sur le By all the Judges in the Exchequer-Chamber ; for this property in A. 
scaSario. ^^ ^ ^' ^^^ pleaded, is the material thing in the count ; and issue 
Dyer 121, 366. ought to be joined upon the most material thing alledged in tlie 
^eSavLLT declaration or bar. 21 H. 6, 12. 30 H. 6, 7. 3 H. 7, 7- i3 H. 

property. 7> 21. 5 E. 4, 1 36. 

Every issue 

should be CASE XLVI. 

joined upon a 

thing material. A. GRANTS a rent-charge in fee to B. B. brings annuity upon this 
Mich. II Jac. grant, and counts of this grant as of a rent-chaige, and concludes 
H^T' ^"^R^ ^^^' ^y (oTCQ of it he was seisitus of it in his demesne as of fee : this 
Annuity, conclusion mistakes the law, and is nugatory; but does not make 

count. the count vitious ; for, the writ of annuity and the count in it is of 

nocltu!^^ *^^^ ^^"^ ^ ^^^^ 5 ^^^ t^G annuity and the receipt of the annuity is 
Garth. 355. mainoral, and quasi in demesne. Judged and affirmed in Error. 
• Many precedents are accordingly. Cro. 160. F. N. R 152. 

Dyer 65. 

r . ,,^ 1 CASE XLVIL 

[ page 327. ] 

Yel 33 34. Error was brought of a judgment given in Abingdon Court in an 

12 Co. 24. action upon the case upon an assumpsit ; the record certi6ed was, 

I Keb. 388, ^1^^^ ^j^g court there had power by custom from time whereof, &c, to 

I Salk. 265. hold pleas of all actions for any sum or .damage, this is good ; and 

I Sid. 34. t]^e defendant's averment that there is no such custom, is ill : for it 

I Lev 76. 

11 Jac. ^s contrary to the record certified, and the judgment given. Such 
Whistler ver- issue is triable by the country in another action, but not in this, for 
Rot. 222. ^^^ reason aforesaid. Judged and affirmed in error. The suit by 
Cr. 359. the writ of error admits it to be a court ; if it be not a court, the 
Avermwit^ judgment is null, and coram nonjudice, and false imprisonment lies, 
stile del court, Expedit reipubiicce ut sit finis litium ; which never will be, if an aver- 
??^?^r°/- "^^^' ^^ ^^ permitted against a record. 

vitur to modo quo ligatur. Record per record, escript per escript, parol per paroL Cr. Jac. 
II, 244, 521, 568,597. 3Cr. 677. 

CASE XLVIII. 

Mich. ID Jac. LESSEE for years of tenant for life, declares in ejectione firma^ that 
^s^iAere!' ^^ being possessed of this lease for years made to him by tenant 
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for life, was thence ejected : this word possessed is a sufficient aver- CascXLVlII. 
ment of the life of the lessor. Judged for the plaintiff and affirmed Averment. 
in error. Dyer 304, it is all one in such case, if the count be of an 2Cr. 637,662. 
ejectment termino sua nondum indefinito. ^?^' ^' 

CASE XLIX. 

Upon the statute of 43 El. for relief for the poor of the parish, Jac Poor 

the occupiers of land and inhabitants there ought to be taxed, having q^' derogant 

regard only to the estates real or personal which they have there, and communi ifgi 

not elsewhere. Lessors are not to be taxed for their rents, if they ^^{^"j^^' 

be not inhabitants there, and their rents arise there. By all the habtnt 

Judges of England. The reason is, the inhabitants only, viz., the 5 Co^ ^4. 

parishioners, are to be taxed by this statute ; and not lessors having Vuini vicin- 

lands elsewhere : the parishioners by intendment of law cannot have orum facta 

knowledge of estates in other parishes. untur!^'^^^ 

CASE L. 

A. IS bound in an obligation of 200/. to Edward Wrensford; Mich. 14 Jac. 

Edward sues this bond ; the defendant pleads, that before the wreiwfordr^* 

making of this bond, coUaquium habitum fuit touching a quantity of Relation. 

com sold by A. to B., and that it was agreed between A. and B. xlicre^U no 

before the making of the said bond, that the said com should be confession 

measured, and that the said bond should be entered into cuidam [Jj^c^ ^^ 
Edwardo Wrensford, and that it was delivered as an escrow to be a 

deed upon the said measuring, and that no measuring was had, and \ ^^^ } . •' 

so non est factum ; and issue was jomed upon this, and found against judicio non 

A. the plaintiff had judgment, affirmed in error; for the words ^^frenun- 

cuidam Edwardo Wrensford are to be understood of the obligee, and 12 H. 6, 7. 

not of a stranger ; for the defendant in his plea, has pleaded the 9C0. 137 a. b. 

condition of this bond, and has pleaded that, before this bond was Vgj, * 

made, and this bond is the bond in suit sued by Edward Wrens- Hob. 246. 

ford (1). A bond cannot be delivered to the obligee as an escrow. ^^o' *^* 

5 Co. 1 19. 

CASE LI. Whelpdalc's 

Case. 

It was found by an office upon a diem clausit extremum^ that A. .- ^ o 
died seised de uno messuagio sive tenement^ &» /^ parte unius parcel of S. C. 
land nuper parcel manerii of Newton in Com. Hereford : and the 1}'J J^S: 

Bailee s CZase 

Other points of the writ are found ; in this case, no melius inquirendum Curiawardor^^ 

shall issue ; for the office is void in the whole ; because that, de uno Office, tra- 

messua^o sive tenement is uncertain; and no vill is alledged where Dyer 208. 

this messuage and 4 pars lie, so that no trial can be had : and the Palmer's Case. 

3 Cr. 584. 

(1) Note to the second and third . vered to another named Edward 3 Leoiu 204. 
editions : — " The defendant ought to Wrensford, and not. to the plaintiff: Lane 50. 
have pleaded, that the bond was deli- and not non tstfacium*^^ 



36o 



Eighth Century. 



Case LI. o.lice finds nupsr parcelL diet, manerii^ which excludes it from being 
~ now parcel of the said manor. 



1 Cr. 1 88. 
2Cr 125,633. 
3 Cr. 186. 

13 Co. 48, 
S. C. 
Tr. 5jac. 
Curia ward- 
orum, uses, 
jointenancy. 

2 Cr. 168. 
Co. Lit. 188 a. 
13 Co. 56. 
l>ally 93, pi. 

14. 

i Co. 10 1 a. 

3 Cr. 439, 827. 
Mo. 96. 

II Co. 24 b. 
7 Co. 40 a. 



13 Co. 49, 
S.C. 

Trin. 7 Jac. 
Curiawardor\ 
tenant per le 
curtesy, issues. 
Lidsad's Case, 
13 H. 7. 
Card, Roy, 
alienation. 
Co. Lit. 326 a. 

32 H. 8, cap. 
28. This ten- 
ure is abolish- 
ed by 12 C. 2, 
cap. 24. 

[ page 329. ] 

13 Co. 49, 
S. C. 
Tr. 7 Jac. 
Curia ward' 
ornm. 



12 C. 2, cap. 
24, abolishes 
this tenure. 



Co. Lit. 78 b. 



CASE LIL 

A. SEISED of land in fee, covenants for the advancement of his son, 
and of his name, blood, and posterity to stand seised to the use of 
himself for life, and afterwards to the use of his sou and such wife as 
he shall marry, and the heirs males of his body ; the father dies ; 
and afterwards the son takes wife : the wife in this case has a joint 
estate with her husband, to them and the heirs males of the body of 
the husband The consideration raises the said use to the wife ; for 
without a wife he cannot have posterity ; and the estate of the son 
shall support the contingent remainder to the wife until the marriage, 
and then the estate of the son shall change from an estate-tail in 
him alone, to a joint estate, as aforesaid ; by reason of the statute of 
Uses of 27 H. 8, which vests the possession as the use is, and the use 
is joint, as aforesaid. 

CASE LIII. 

A. SEISED of land in right of his wife holden by knight's service in 
capite, has issue by her ; the husband aliens this land to B. in fee ; 
the wife dies, the heir being of full age ; afterwards the father dies ; 
ten years after the death of the father an office is found of this 
matter. The king in this case shall not have the mesne profits ; for 
B. is in by title. The king may seise the land, and make livery to 
the heir ; for the entry of the heir is congeable by 32 H. 8. If no 
tenure had been of the king, the heir should not have the mesne 
profits by his entry : and the king, in case of tenure, where another 
is in by title, shall not be in better case than a subject In this case, 
an office serves for entry for the king. 

CASE LIV. 

An office is found upon a mandamus of a seisin in fee in the hus- 
band, and a conveyance by him to the use of him and his wife in tail, 
for her jointure ; the husband being the king's tenant by knight's 
service in capite ; and that he died ; but the office does not find his 
dying seised ; yet it is good ; for this office is grounded upon the 
statute of 32 H. 8, which mentions for the advancement of Uie wife, 
that in this case, the king shall have the third part in ward. The 
office finds moreover, that the wife is alive and takes the profits. 
Where a conveyance is made by such tenant to the use of a son, or 
to the use of his wife ; the nonage of the eldest son shall draw the 
wardship of the land for a third part although nothing descends to 
him, by the said statute ; and the king shall be answered of the 
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issues of the land for the third part ; but if the husband and wife Case LIV. 
aforesaid, alien the estate before their death, it is otherwise ; (but co Ut 78 a 
this ought to be found) such alienation by the husband and wife, 2 Co. 92 b, 
makes them strangers to the king and not his tenants. 93^ 

CASE LV. 

The king's tenant in socage in capite^ conveys his land to his Tr. 7 Jac. 
second son for life, in tail, or fee ; this conveyance is not within 32 WiUis's Case. 
H. 8. At common law in this case, the heir, at the death of his s. C. 
ancestor, being of full age, viz. fourteen, the king should have the ^*^^*^ '^^^^'^' 
primier seisin of this socage land : if he was within the age of four- f. N. B. 256. 
teen, his next friend should have the custody of him, and the king Gard. 
should have nothing. Statute of Marlbridge, cap. 16. Stamf Praerog. ^^"^ ^ ^* ^^^' 
13. Br. Case, 322, accordingly. In the principal case, the king 24, aboi^S 
shall have nothing, if the heir be of the age of fourteen at the time the tenure, &c 
of the death of his ancestor ; for the ancestor has made a conveyance 
of this land to another : the common law holds in the case of a 
tenure by socage in capite^ where the ancestor dies seised ; other- 
wise not 

CASE LVI. 

13 Co. 72, 

A VERDICT of a jury upon an office, finding a tenure by knight's S. C. 

service of the prince, as of his Dutchy of Cornwall, prout patet per z. Wescot^Case 

record; is not good: the verdict ought to be positive, and not in curia ward 

relative, proutpatet. A melius inquirendum was awarded. v^'a' 

Dyer 372. 

CASE LVII. 

These words spoken of an utter barrister ; Thou a barrister ! thou s'^c ^' ^'' 
art a barretor : thou hast as much law as a jackdaw. Judged action- P. 8 Jac Best- 
able, and affirmed in error in the Exchequer-Chamber; for the plain- g^^^*^* 
tiff is slandered in his profession. Slander. 

I Lev. 115. 

CASE LVIII. [page 33a] 

Thou hast killed Isabell Adam, and counts pnodo defunct ; the Yel. 21. 
action does not lie : for it ought to be tunc defunct^ when the words \ Qq ^^^' 
were spoken, and not when the action was brought Judged in the Mich. 5 Jac. 
Exchequer-Chamber, and the judgment given for the plaintiff in the p^l'^j^ \ 
King's Bench reversed : for it ought to be a slander at the time of Hawkins' 
the speaking ; for the speaking makes the slander. ^^^^ 

Count,slander. 
I Cr. 480. 3 Cr. 823. I Vent. 117. i Keb. 141. i Sid. 53. 

CASE LIX. 

M. 7 Tac. 
The king has a ward because of ward ; an office is found, that the Hohne's Case, 

land of the ward, because, &c. is held of the king in capite, or is held ''^ ^"'^^ ^^^' 
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of his ward : during this wardship because of ward, there can be no 
traverse ; for duriog this wardship because of ward, the king's hands 
cannot be amoved. Where a false tenure is found for the king of a 
tenure by knight's service in capite^ and the heir sues general livery ; 
the heir who sues the livery is estopped ; but not his heir : for this is 
a personal estoppel only ; it is not an estoppel upon a special liveiy ; 
for the words of that are, ut dicitur ; and not positive. 



Case LIX. 

13 Co. 61, 
S. C. 

Estoppel, tra- 
verse. 

4 Inst. I97> 
207. 

3 Inst. 138. 
I Inst. 77. 
This tenure and its fruits are abolished by 12 C. 2, cap. 24. Co Lit. 352 h 



i3Co.54,S.C. 
Mich. 7 Jac. 
in curia HHtrd- 
cruffi, 

Gard, estate, 
jointenants. 
3 El. 
Dyer 200. 



17 Jac. 
Cr. 548. 
Action siir 
AssumpsU, 
Awsten vers. 
Bewley. 

9 H. 5, 4. 
21 E. 4i 53. 
Keylew. 82. 
44 E. 3, 21. 
Hob. 5. Bell- 
ingham and 
Gardner. 
AssumpsU sur 

[ P«ge 331. ] 

Indebitatus, 
Action sur le 
Case. Debt 
Debt. 
7 Jac. 
Cr. 213. 
Judged and 
affiraaed in 
error. Cr. Car. 
284. Carth. 



CASE LX. 

A LORD in fee of a manor held by knight's service in capite^ where 
a copyhold farm is parcel ; makes a feoffment to B. of this farm, 
habendum to B. and to his eldest son in fee, to the use of B. and his 
eldest son and their heirs : the father and son are jointenants ; the 
habendum is void as to the eldest son, for he was not named before 
the habendum ; yet the limitation of the use is good ; for B. had the 
whole fee. The father dies, the eldest son has the estate, within 
age ; and there shall be no wardship in this case; for they were join- 
tenants, although B. was in by the common law, and C by the limi- 
tation of the use ; for the statute of 27 H. 8, of uses, puts them, as 
to the possession, in the same quality, as the use is ; and the use is 
for a jointenancy. 

CASE LXI. 

An assumpsit upon an indebitatus is brought by A. against B. quod 
cum B, was in debt to A, in 15/. B. assumed to A. that if A. would 
forbear to sue B. until the first day of Easter-term next, which was 
one month after, that B. would pay the said sum to him ; the plain- 
tiff counts that he forbore to sue to him accordingly; and that B. has 
not paid it. Judged that an indebitatus assumpsit generally * for 2oiL 
to pay the said 20/. will not maintain an assumpsit^ without shewing 
some consideration : but in the principal case, the inddfitatus is only 
an inducement to the forbearance. An agreement of forbearance, as 
aforesaid, and an indebitatus^ in a sum serve well ; and the judges, 
ex officio ought to take notice of Easter term and other terms. 

Affirmed in Error. 

An assumpsit will not lie where the plaintiff has an obligation, or 
Judgment, or recognizance for the duty ; nor for rent reserved upon 
a lease for years. 

6, 31, 53- Cr. El. 210. Cr. Jac. 397, 594. Hob. 18. 2 Cr. 343. Hob. 
276. 
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Case LXIL 

CASE LXIL 



17 TaCa 
A. COUNTS against B. in assumpsit, that where A. had sold to B. Cr. 544. 

certain cloaths for 370/. one moiety to be paid within fourteen days, Heath versus 
which was paid, and the other moiety at the end of three months Acdon sur as- 
after; the other moiety was not paid at the end of these three j«/7*^j»«, join- 
months; upon this B. assumes to A. to pay 137/. if he will accept tS^ksue^^"' 
his bill from him for 137/. to be paid to him one month aftenvards damages.' 
(which he the plaintiff accepted) ; and that at the time of payment of ^ ^^- 573- 
the said 137/. B. did not pay it, nor the 48/. the residue of the said 3 car. 29a 
other moiety of the said sura of 370/. the defendant pleads fwn Two debu, 
assumpsit, and it is found against him : the plaintiff had judgment ; i^^**two^ 
affirmed in Error: although entire damages were assessed, and trespasses, two 
although the bill was accepted, and although there was no express ^^i ^^^^L 
assumpsit for the 48/. and although upon these two assumpsits the 8 Co. 86. 
defendant pleaded non assumpsit generally, and although they be Buckmeer'? 
joined in one action. Where a bill is made for a sum, and upon p. n. b. in 
this an assumpsit is brought upon a* promise made after the bill briefede 
made, for the sum in the bill, it does not lie. An assumpsit gives ^ebt due to A. 
only damages and costs; and varies from a judgment for debt, as his proper 
which gives the debt, and damages, and costs, where a debt is due. ^Yi^^ debt^due 
An assumpsit to make a bill ; a recovery upon such assumpsit is a bar to him as ex- 
to a suit upon the bill. In this case upon the sale of the cloaths for ^^^^'^g^^^ f^^ 
370/. although a moiety was paid, and a bill had for 137/. yet 48/. the judgmenis 
remained unpaid of the said 370/. and an assumpsit lies for it, jj them differ, 
although it is but part of the said 370/. where the count is that Poph.25. 
a moiety only of this 370/, was paid, and this assumpsit is an express 31 H. 6, 14 b. 
assumpsit iox 137/. and an implied assumpsit for the 48/. upon the Fjtz.'bnefe 
sale; non assumpsit extends to these two assumpsits^ and entire 113. ( 

damages are well given. If the bill and the assumpsit for the 370/. \j^^l^^ 1 

were payable at the same day and were made at one time, the bill Fitz. Trespass, { 

determines the assumpsit. Cr^Tac 68 

Noy 3. I Brownl. 86, 87. i Sid. 333. Far. 124. ♦Assumpsit, i Cr. 219. 

17 Jac i 

CASE LXIII. tivant versus I 

Covenant is brought upon an indenture, that where A. had ^,°j^^' g 

infeoffed B. of certain land, that B. should hold it discharged of all Dyer 139. 

dowers ; and alledges dower recovered against him ; and the count Covenant, 

is, quod testatum existit by the said indenture, that such feoffment replication. 

was made, and that the covenant was made ut supra : without a Cr. El. 195. 

positive affirmation that the covenantor had infeoffed the covenantee ; , icib. 327; 

and had covenanted ut supra : the declaration was held good by the i Sand. 104, 

words testaf existit : but such words will not serve where a deed is J^^ ^gg^ 

pleaded in bar, nor in a replication. 2 Sand. 319. 

Judged and aflirmed in Error. Plo* h^ 

I Sid. 375. 
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Case LXIV. 

[ page 332. ] 

Winch. 100. 
I Brownl. 12. 
March. 19. 
3 Cr. 877. 
17 Jac. 

Cr. 532. Pack- 
hurst versus 
Powel. 
Action sur le 
Case pur faux 
Retom, join- 
der in action, 
visne. 

7 Co. I. Bul- 
wer*s Case. 
Noy22. Hob. 



16 Jac. 

Cr.525. Eger- 
tun*s Case. 
Estate, com- 
mon banke, 
count, vari- 
ance. 

Post 8, 98. 
Cr. Jac. 105, 

311, 498, 537. 
3Cr. 507, 416. 
Hob, 76. 

16 Jac. 
Cro. 521. 
Heydon versus 
Mynn. 
Averment. 
Cro. Jac. 12, 

29, 359- 
Yel. 34. 

3Keb. 259. 
Yel. 58. 
I Lev. 294, 

3". 

I Cr. 261,262. 

I Vent. 252. 

27 H. 8, 24. 
I Cr. 193, 4. 
16 Jac. 

Cr. 521. Brad- 
ford versus 
Woodhouse. 
Dyer 230, 356. 
Attorney, 
debt. 

9 H. 5, 14. 
Cr. Car. i6a 
I Rol. 593, 4. 
Cro. £1. 425, 
459. Cro. Car. 



CASE LXIV, 

A. AFTER judgment in debt against R sues a capias vilagatuM 
against him, and delivers it to the sherifT at Dale in Com. Essex^ and 
shews B. to him, and requires him to execute this writ upon B. yet 
he does not execute it, but returns non est inventus to the court 
of Common Pleas : the king and A. join in this action ; the sheriff 
in this case pleads not guilty \ the visne was de vicineto de West, a 
verdict is found against him. Judged and affirmed in Error. The 
sherifT shall be lined to the king, and A. shall have his damages for 
the entire debt } and the visne from West is good : for the false 
return was made there : and the king and A. may well join ; for this 
capias is the king's writ : but in this case the king may be omitted. 

209. 7 Co. lb. 3 Cr. 574, 844. 2 Vent. 90. 2 Cr. 361. 

CASE LXV. 

The use of a fine is limited to A. by indenture, without mention of 
any estate in particular : this is an estate for life ; for it is as a grant 
Two declarations are used in the Common Pleas ; the first is the 
principal, the second is a recital of the first : if the first be certain ; a 
variance in the second from the first, by omission of the certainty 
mentioned in the first, is not material. 

Judged and affirmed in Error. 

CASE LXVI. 

Where D. has appeared as an attorney for A. in an action brought 
by A. against B. it cannot be assigned for error that D. was not 
an attorney, or that there is no such person in rerum natura: for it is 
against the record ; and the admittance of him for an attorney by the 
court, makes him an attorney, if he was not an attorney before this 
admittance. In a writ of error brought in this suit, and error 
assigned /// supra^ the defendant in the writ of error in this case 
pleads in nullo est erratum : this does not confess that he was not an 
attorney ; but this plea est quasi a demurrer, that this is not an error 
at all. Judged and affirmed in Error. 

CASE LXVII. 

An attorney may maintain debt against his client for his fees and 
expences which he disbursed in a suit ; he may maintain debt against 
the servant of the client, where he retained him for his master, 
capiendo the fees and expences of the servant ; for it is the contract 
of the servant : as a promise to a surgeon of 10/. for curing a 
stranger; or of 10/. for building a stranger's house; or to a taylor 
for making a garment for a stranger. • 

Judged and affirmed in Error. 
194. Hob. 216. 37 H. 6, 10. 3 Keb. 642. 
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CASE LXVIir. LXVin. 



A« IS indebted to B. in 4/. lent; A. assumes upon this loan to pay [ page 333. ] 

the said 4/. by 5^. per month ; afterwards A. makes default of payment 16 Tac. Beck- 

the first month ; the plaintiff counts upon this assumpsit^ and that the J[*"^ versus 

defendant has not paid him the said 4/. nor any part of it ; to the cr. 504. 

plaintiff's damage of 6/. the defendant pleads «^/i assumpsit; it is Br. Cases 492. 

found against him, and damages given to 4/. and judged the action siade*^cLe. 

lies, and affirmed in error. The jury in this case, where the action r^er 113. 

was brought before all the months expired after the assumpsit, had an ^ase*™ ^ 

election either to find the whole sum in damages ; or for the time of 4 Co! 94 b. 

non-payment only : and if the verdict be for the whole sum, and a ?,^^' * ^' 

judgment thereupon ; this shall be a bar in another action upon the 683. 

said assumpsit J for default of payment of the said 5 j. any month after- Cr. Car. 241. 
wards. In this case, the plaintiff may count for his damage as it "* * ^^^ * 

really is, and have a new action upon the case upon every default ; Hard. 178!!^ 

the plaintiff has his election : it is otherwise in an action of debt 2 Sand. 337. 

upon a contract, or a bill to pay at several days, where the contract 3 co.^2?a. 

or bill is for an entire sum distributed into several payments, at 3Cr. 118, 807. 

several times. In the principal case, the assumpsit is in the nature ^S%?' ^' 
of a covenant Judged and affirmed in Error. The venire facias 
was of Southwerk, where it ought to be Southwark ; yet held good. 

CASE LXIX. \%^^ 

3 Lev. 394. 

Debt against an heir upon the obligation of his father, where he g^'™ y 

had bound him and his heirs; the defendant pleads nothing by Carriogton. 

discent : the plaintiff ought to alledge assets in some certain place : j 9S* ?; ^^^^'" 

whether this action be brought in a town corporate, which has a visne, verdict, 

limited jurisdiction, or at Westminster ; the jury in both cases upon assets, juris- 

this issue, may find assets in any other place. 10 H.^6 13. 

Judged and affirmed in Error. i Rol. 494. 

Cr. Tac 53, 55. 
Hob. 17a 
CASE LXX. 

An assumpsit is laid in Newberry, and the visne is of Newbury, vereusManseT 

or de vicineto de Newberry : good both ways, the verdict is good : all Cro. 493. 

is well. Judged and affirmed in Error. The precedents are against i^5» 10. 

It. o H. 5i I0» the issue is a 

default at DaU^ the visne shall be of Dale^ not de vicineto. One is a Vill, the other a Borough. 2 
Rol. 623. Cr. Jac. 308, 399, 50$. 

CASE LXXI. r „^^ „^ , 

L page 334. ] 

Assumpsit, that where the plaintiff had lent divers sums of 16 Jac 

money to B. B. assumed to the plaintiff to pay him all that C. should Cr.492. Powle 

r^ ^ ^ u-^r uj i-.^ J versus Haggcr. 

affirm to be due, upon his return from beyond sea; C. returns, and Notice, a^ 
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Case LXXI. affirms 20/. to be due to the plaintiff; the plaintiff upon this matter 

~T brings an assumpsit without giving notice to B. of this affirmation : 

Cr. Jac' 150, and it well lies ; for it is the act of a stranger which creates this 

432. action; and not the act of the plaintiff; and the plaintiff is not 

2 Saik. 457. bound to seek the defendant to give him notice in this case. 

CASE LXXII. 

16 Jac. A WOMAN brings dower against the terrtenant of certain land in 

Cr. 489. Bar- jj^ {^ Com. Sussex, ex doiaiione A, viri sui defundi ; the tenant 

DflXa ^r OOu 8 

Case. pleads a feoffment of the manor of Dale to certain persons, to the 

Hob. 71, 104, use of the said husband, and the demandant for their lives for her 
4 Co! i! 'ver- jointure, &C. the remainder to a stranger : this plea is sufficient, 
non*s Case. without saying, that after the husband's death, she entered and 
TO^e^^dec-^^ Claimed it for her jointure : these words are superfluous in this case; 
tion, dower. (for the said jointure is a h^ prima facie to the demandant in dower) 
A conveyance ^^ demandant replies that the said husband before the said feoffment, 

to the husband , , , , .j , /.^ • ,.. . ., . . 

in tail, remain- had conveyed the said manor to the use of himself m tail^ remainder 

der to the wife to the demandant for life, remainder to a stranger in tail ; and that 

jointure, the ^^^*' ^^ death of her husband, without issue, she claimed the said 

husband dies first estate and entered, and by that was in her remitter ; the tenant 

her doweTb* ' rejoins as above ; and does not traverse the claim, and the said entry 

not barred. and remitter to be in of the said first estate ; the demandant had 

^^ flf'* it' J^^g™^^*> affirmed in Error. 

nonvaUt^ The demandant, in the replication, need not traverse the said 

tradutemporis entry after the death of her husband pleaded in bar : for it is vain 

c^t^ ' and impertinent : but the tenant, in the rejoinder ought to maintain 

Hob. 71. his bar, and traverse her entry, and claim by the former estate tail, 

2 ^l !S2 ^3. remainder to the demandant for life. This first conveyance with a 

4 Co. 2 b. remainder ut supra she could not waive, because of the prejudice of 

Co. Lit. 357 a. the said remainder. This estate upon the first conveyance was not 

a jointure to bar dower, although it is so limited, and she entered 

and claimed it : a jointure to bar dower ought to be immediate at 

the death of the husband. The wife in this case, upon the first 

limitation, cannot waive the first estate in prajudicium tertii. In 

both cases est prajudicium teriii : for upon the first conveyance of the 

said manor after the death of the husband and wife, one Henley had 

the remainder limited to him ; and in the second Bowier had the 

remainder limited to him ; both of the same manor ; so that the 

question is whether the demandant entered claiming by the first 

conveyance, as she has alledged ; or by the second conveyance as 

Hob. 104. ^^e tenant has alledged : and this allegation of the demandant ought 

to have been traversed. In this case she had no election although 

both estates were made during the coverture; and in both, the 

remainder after the death of the wife is limited to others. In this 
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case she is remitted volens nolens^ to the first estate. John Say's case, Case LXXII. 
41 E. 3, 17, has the same adjudged. HobTass! 

CASE LXXIII. [ page 335. ] 

B. IS not a baronet, but a Knight of the Bath ; A. sues him by cn 482. Sir 

the name of knight and baronet ; B. appears to this name, and Francis For- 

p!eads ; and judgment is given against him accordingly : B. shall not ^«es Case, 

assign this misnosmer for error ; for he is estopped by his said i RoI. 869. 

ai)pearing and pleading. Affirmed in Error. C'- C^'- »o4» 

(Jr. Jac. 125. 
CASE LXXIV. 

The bill was filed in the King's Bench Ihe 12th of February, the 15 Jac. 
last day of Hillary term, and the award of the ifcnire facias by the Qi^^l^i' Mor- 
same roll was returnable the same day : yet good after verdict : a sham versus 
venire facias was tested the loth of February, two days before the ^^^^'' . 
bill filed ; the plaintiff had a verdict, and judgment affirmed in jeofails. ' 
Error : for. it shall be intended that there was no venire facias in the Cr. Jac. 64, 
case, but a distringas without a venire facias ; and the venire facias l^^r. 82a. 
cannot be intended a venire facias for this bill 3 and so it is aided by Yel. 64. 
the 18 Eliz. the Statute of Jeofails. 

CASE LXXV. ,5 Jac 

A JUROR is named Hugh Malby in the venire^ and Hugh Meltby pwiip Stan- 

in the distringas : this is amendable in the venire, if it appears by the hopes Case. 

examination of the juror and the sheriff, that he is the same person : CodweUs 

and this although the sheriff be discharged of his office at the time Case. 

of the examination. A juror is named of one vill in the venire, and amendment 

of another vill in the distringas : this is not error ; for at the time of trial. 

the venire he might dwell in one vill, and in another vill at the time |j^5* ^ 

of the distringas. Judged and affirmed in Error. A mistake of the Cr. Jac. 396, 

christian name in the venire cannot be amended : it is otherwise of 5^^* "^* 

the simame; if as to the surname, it appears by examination that it i jo'448.' 

is the same person. * ^oii- 197. 

2 Cr. 354, 

CASE LXXVI. 

In trespass, vi 6r* armis is omitted in the count : it is a material Cr. 443. 

error, not to be amended afler verdict by the Statute of Jeofails. 13 Cr, 130. Tay- 

H^ ^x lor versus 

• 1y 2°- Wested. 

Trespass, error. This is altered by 16 & 17 C. 2, cap. 8. 

CASE LXXVir. I page 336.] 

In trespass for battery and false imprisonment against A. A. '5 J^ 
pleads the general issue quoad the battery, and justifies ^^^a/th^ vCTsus^Stolcy.^ 
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Case 
LXXVII. 

Judgments, 
precedents. 

1 Sand. 207. 

2 Rol. 100. 
Hob. 180. 



15 Jac 

Cr. 422. Brian 

Nelson's Case. 

4 Co. 17 a. 

Bannister's 

Case. 

Slander, 

Action sur le 

v^stsc. 

4 Co. 17 a. 

Cr. Jac. 323, 

568. 



14 Jac, 

Cr. 420. Ash- 
xnore's Case. 
Judgment, 
noes, dam- 
ages. 

(5. El. 737. 
8 Co. 60 a. 
I Salk. 208. 
Cr.Jac.64,69. 



14 Jac. 

Cr.417. Saun- 
ders versus 
Esterby. 
Hob. 216, 
contra. 
Collateral 
assumpsit, 
collateral pro- 
mises must be 



[ page 337. ] 

2Cr. 531, 639, 

I Cr. 324, 474, 

480. 

I Lev. 25s, 

276, 

3 Lev. 394, 5. 



imprisonment ; the plaintiff demurs upon the justification ; the issue 
is found against the defendant, and a nolle prosequi entered quoad 
the imprisonment ; the plaintiff had judgment upon the verdict, but 
there was no entry, quod defendens eat inde sine die, for the imprison- 
ment : this is not error. But in case of two defendants, in such 
case where one is condemned, the other acquitted ; an entry ought 
to be for him who is acquitted, quod eat inde sine die : otherwise it 
is error. Judged in the Exchequer-Chamber. For thus are the 
precedents. 

CASE LXXVIII. 

Brian Nelson heir apparent to A. was suitor to a maiden who 
had 600/. to her portion ; during the said treaty of marriage, C. the 
defendant called Brian a bastard ; and Brian the plaintiff declares 
that the maiden hearing of it rejected his said suit because of the 
said slander ; and he also declares that A. his father was, 6- adhuc 
est seised in fee of land which is worth 100/. per annum ; and the 
slander was in these words : Hath Brian Nelson the bastard arrested 
you ? Is that all the spight he Brian Nelson the bastard can do 
you ? Upon not guilty pleaded, the plaintiff had a verdict and judg- 
ment, affirmed in Error. 

CASE LXXIX. 

In debt the defendant pleads non est factum, and afterwards relicta 
verificaiione, cognovit actionem; the judgment was, quod sit in miseri- 
cordia, &» quod the plaintiff recuperet debif pradicfy and also damna 
pro detentione dicii debit, and there is no mention of costs; the 
plaintiff had Judgment, affirmed in Error. Damna imply costs. 
Where non est factum is pleaded, and a trial by jury passes against 
the defendant, the judgment is, quod the defendant capiatur; other- 
wise not. 

CASE LXXX. 

An assumpsit lies against an executor upon a collateral promise of 
the testator; as upon the testator's promise to the plaintiff, if he will 
marry his daughter, that he shall have as much for her portion as 
any other of his daughters had. Judged and affirmed in Error. 
This judgment is against former opinions for a collateral promise not 
broken in the life of the testator. 

put in writing by 29 C. 2, cap. 3. Cr. Jac 405, 663. 3 Cr. 454. 

CASE LXXXI, 

Thou art a witch, I have seen thy imps and spirits in the night, 
thou hast unbewitched my child : these words are not actionable. 
Judged and affirmed in Error. 

14 Jac. Cr. 399. Lloyd versus Cook. Slaunder, witch. 
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CASE LXXXIL LXXXII. 



A. THE plaintiff counts in assumpsit, that where B. was indebted to j^ jac 

him in loo/. and he had sued B. in curia domini regis ad placiia Cr. 397. 

coram rege tenmda, whereas the true style of the court is ad curiam versusVul?er.^ 

domini regis coram ipso rege tenenda, and had arrested B. that C. the B. R. Asiump- 

defendant assumed to A. if A. would not prosecute this suit, that aUon?"^*^^' 

the defendant at such a day afterwards would pay the debt ; the Hob. 18, 216. 

plaintiff had a verdict and judgment, affirmed in Error. For as ^'- J*c. 47, 

for the style of the court alledged in the declaration, it does 683! ^ * ^ ' 

not vary in substance from the true style: and * although there SS'u^^ 

IS no cause shewn of a debt due from B. to A., yet it being only Bidweil vcr- 

an inducement, and collateral to C.'s assumpsit, it is well. And this sus Cottou. 

forbearance of prosecution is a forbearance for ever : but paululum ^tj^nfmp^ts 

temporis, or for a short time, will not serve in a declaration upon see 29 Car. 2, 

such assumpsit. ^&r.^896. 

CASE LXXXIIL iCr.438. 

A. AND B. covenant with C. upcHi the sale of a park for a great J3 Jac- 

sum of money paid by C. to A. that the said park shall be surveyed Baptist 

by one to be chosen by A. and another to be chosen by C. within a Hicke s Case, 

certain time; and if the said park by the said survey does not notlce^^' 

contain 300 acres, so much shall be defaulked for each acre, and i Rol. 462. 

repaid to C. C. appoints a surveyor accordingly; A. does not ; and Hob^'i^^^* 

upon the survey 20 acres are wanting of the 300 ; and the covenant Cr. jac. 297, 

was to repay to C. so much for every acre so wanting : C. shall ^72. 

maintain an action of covenant against B. in this case to give back y^"^* ^^' 

the said sum to be defaulked, although B. had not notice of the i Salk. 114. 

making the survey : for he is a party to the covenant. Judged and ^ ^\ ^'• 

affinned in Error. ^ ^^^*'- '♦57' 

CASE LXXXIV. 13 Jac. 

Cr.384. Dame 

In the King's Bench, the bill was filed 1 1 February ; the plaintiff Platt*s Case, 
had judgment, aflirmed in Error. For the bail shall relate to the Biil^bail 
first day of term. i RoI. 333. 

Hob. 70. 

CASE LXXXV. [page 338.] 

A VENIRE facias to try an issue is returned by the coroners of a 9 ^^\ 

county ; there are four of them, and only two return the venire facias ; Laml4 wrsus 

and the plaintiff" has a verdict and judgment : this is not error. Judged Wiseman, 

and affirmed in Error. This was a good cause to * stay the trial ; i^^der 

but not after trial, to reverse judgment. And this case is now aided, briefe. 

if need be, by the Statute of Jeofails. 39 ^6, 41^.^ 

2 Rol. 673. 
Hob. 70. 
P 5 * Arrester Fr. 
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Case 
LXXXVI. 

13 Jac. 

Cr. 37S. Sir 

John Game's 

Cose. 

Trial, visne. 

Cr. Jac. 365, 

406. 

6 Co. 15 b. 

I Inst. 125 b. 

Plowd. 231 b. 

Hob. 249. 



13 Jac. 

Cr. 373.' 
Wheadon 
versus Sugg. 
Dy. 361. 
3 Cr. 564. 
2 Cr. 564. 

Hob. 313, 4- 
Amendment, 
done & re- 
mainder. 
8 £. 2. 
Fitz. Feoff- 
ment, 107. 

5 H. 4. 3. 
Perkins 164. 

Cr. Jac. 14. 



CASE LXXXVI. 

A GRANT of a copyhold in the county of Glamoigan in Wales, 
parcel of a manor there ; whether such grant was made or not, is 
the issue to be tried ; the grant was alledged to be made in Bristol ; 
the visne shall be from Bristol, upon this issue of concessit or non ; so 
upon dimisit I otherwise of a feoffment or lease for life, where 
livery is to be made ; there it shall be tried where the land lies : 
so upon non concessit by the king's patent. Judged and affirmed in 
Error. 

CASE LXXXVII. 

A LEASE is made to an husband, habendum to him and his wife, 
uni post alter^ sicut scribuntur in indentura &* naminantur in ardine ; 
in replevin the bar being a conusance, and not an avowry, and a 
demurrer upon it ; judgment was for the defendant : upon a writ of 
error it was alledged for error, that the conusance was not sufficient ; 
for it ought to be an avowr}% and not a conusance, by the wife ; and 
also it was assigned for error, that upon the said demurrer a writ of 
inquiry of damages issued, as upon a nonsuit : judged and affinned 
in error ; that this wife had a good remainder for life ; and that an 
avowry for a conusance, or one for the other, is not matter of 
substance ; and that the said writ of enquiry of damages may be 
amended ; for it is the fault of the clerk : for judgment was entered 
upon a demurrer, and not upon a nonsuit. 



13 Jac. 

1 Keb. 187. 
Yel. 224. 

Cr. 369. Lys- 
ter versus 
Gardianum de 
Hospital de 
Ravensworth. 
Amendment, 
diminution. 
Cr. Jac. 277, 
306, 446. 
Carth. 368. 
3 Cr. 836, 7. 

2 Cr. 6, 141. 
I Salk. 269. 

[ page 339- ] 
5 Co. 37 b. 



CASE LXXXVIII. 

A FORMEDON of an house in the county of York; ihtpfrtdfe was 
gardianis, 6r*c.f and the writ of view was prcedict gardicMo ; this is 
amendable. Upon a writ of error upon judgment given in this case; 
the record was well certified, and upon the petit cape the demandant 
released the default to the tenant, who pleaded to issue ; and upon 
the trial the tenant made default at the nisi prius^ and this dedult 
was recorded there, and judgment given in the Common Pleas ; and 
in the entry of the judgment, instead of Com. Ebor. Civitatis was 
interlined : this is amendable after in nullo erratum est pleaded ; and 
diminution being alledged in this principal case, the second certificate 
of the record was, that upon default of the tenant at the summons, 
the demandant had judgment to recover seisin : this certificate 
was judged void : for it is contrary to the first, and tends to avoid 
the judgment^ which the law will not suffer : judged and affirmed in 
Error. 
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Vi«/\^J!i J-« A A A I J\* Y VYVTV 

An action upon the case was brought, for two slanders spoken at ^^ g 
several times, against the defendant ; the defendant pleads not guilty ; i Cr! 489! 
the jury gives separate damages and entire costs. One of the ' ^^' 53- 
slanders was not actionable \ for it was that the defendant had said i pjeb. 141. 
of the plaintiff that he had poisoned /. S, modo defuncium^ which 12 Jac. 
refers to the time of the declaration only, therefore ill : the other words jacob^versus 
were actionable. In the Exchequer-Chamber judgment was reversed Milles. 
as to the poisoning quoad the damages; and the judgment was Action iudc- 
affirmed for the other damages and entire costs. ment, dam- 

ages, joinder in action. Hob. 6, 268. I Roll. 77, 775. 10 Co. 131a. Far, 155. Carth. 235. 
Salk. 24. Cr. £1 538. Cr. Jac. 215, 331. 424. 

CASE XC. 

A. is indebted to B. in 200/. and C. to A. by two statutes; A. de- 12 Jac. 

livers those statutes to E. who pretends to be executor of B. after the lo^'^ersus^*^ 

death of B. this pretended executor upon this assumes to pay the said lAne. 

debt due to B. by A. this assignment is lawful ; although no assign- ^ ^' 7» 2- 

ment was made, or could be made to B. of these statutes, so that maintenance, 

he might sue them ; and although E. was not executor to B. for E. J,^°^' ^* 

might cancel them, although he could not sue. Judged a good Cr?EK*i94, 

assumpsit and consideration, and affirmed in error. Hobart 4, has 357* 
the same case. 

CASE XCI. „ j.^ 

Debt upon an obligation ; the declaration was/n? sexaginta iibrisy 9 «. 6, 7. 
the bond was for sexinginta libris : the plainti£f had judgment affirmed 386.'* ' 

in error. For the words in the declaration and the bond are to the Hob. 18, 19, 

««ne effect u/^cJ.'ssS. 

Marsham versus JoUes. Oblation, variance. Hob. 20. 2R0I. 147. Cr.Jac. 190,290,309. 

CASE XCII. 10 Jac. 

Words of slander, A. hath been robbed of money and plate, and versus Baggef 
B. had them, and will be hanged for the same : these words are not Slaunder, 
actionable. Judged in the Exchequer-Chamber. ^^''cui^c. 

302, 536. Cr. Car. 572. Cr. El. 569, 904. 

CASE XCIII. [ page 340. ] 

Sir Henry Nevil's case. Coke. Judged and affirmed in Error, ^^'^ ^^' 
that a manor may be copyhold, and a manor notwithstanding, and be 10 Jac. 
held by custom of another manor : as the manor of Warfield has been ^^- 327- Moor 

versus uoocl* 

held of the manor of Walgrave, time whereof memory &c. and upon game, 
issue whether there be such a custom or not, a trial out of the manor Manor, copy- 

mr % ' It hold, ventre 

of Walgrave is well /^vi. , , co. 

17. Sir Henry Nevil's Case. Cr. Jac 260, 328, 405. i Inst. 58 b. Cr. Car. 312. Yel. 27, 

P B 3 
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Case XCIV, 



CASE XCIV. 



r* ^*^ n ^^ ntsiprius^ only one juror appeared j 1 1 & drcumsiantihus may be 

boughe'sCase. ^ddcd to make a full jury ; and so it was done : if an entiy be made 

Tales, nisi upon the panel, notnina decern talium^ it is void : judged and affinmed 

uon!^' ""^*' '^ Error. Justices of nisi prius cannot award decern or octo tales^ as in 

Coke has this the Common Pleas. 

Case. 

10 Co. 102 b. Denbawd's Case. Cr. £L 305. 



10 Jac. 
Cr. 315. 
Kerby versus 
Hausaker. 
Replication, 
title. 

Cr. Car. 5. 
Hob. 12. 
Cr. Jac. 283, 
3", 425- 
I Lev. 301. 
Carth. 88. 
Sid. 466. 
I Sand. 178. 



CASE XCV. 

Debt upon an obligation upon a condition, that where the plaintiff 
had a lease for years from his lessor of certain land, that the lessee 
should enjoy this land, during this lease, without eviction ; the breach 
was alledged in the replication in a recovery of this land by A by 
verdict, and upon a good title ; the issue was, that the recovery was 
by covin ; and it is found for the plaintiff; he had judgment : which 
was reversed in the Exchequer-Chamber : for A. might recover this 
land by verdict and without covin, under a title derived from the 
plaintiff himself ; therefore the plaintiff ought to shew that A. had an 
elder title to the said lease made to the plaintiff. 



10 Jac. 
Cr. 314. 
Thinne versus 
Rigby. 
5 Co. 78. 
Samon's Case. 
Carth. 160. 
I Rol. 243. 
Co. £nt. 3, 
pi. 4. 

Cro. £1. 432. 
I Sid. 59. 
Moor 359. 
Litt. Rep. 30. 



CASE XCVI. 

An abitrement concerning certain controverted trees awarded, th^ 
one of the submittants should have the trees, and that the other 
should pay him 10/. for them at such a time, or give good security; 
and does not mention what, and for how much : this arbitrement is 
void for the uncertainty. The arbitrement was also that the other 
should have for house-bote and plough-bote as much as they diould 
arbitrate at a future time, viz. at the next assises : this also is void ; 
for an abitrement is a judgment, and it ought to be certain, entire 
and perfect, and it cannot be made by parcels. 

Hob. 218. Abitrement. Cr. Jac. 585. Yel. 98. 



10 Jac. 
Cr. 312. Gill 
versus Glasse. 
Verdict, repli- 
cation, plead- 

[ page 341. ] 

ing. 

Yelv. 227. 
Cro. Jac. 87, 
133, 221, 304, 

3«5. 
2Vent. 271. 

3 Lev^. 193. 
Carth. 9, 10, 



CASE XCVII. 

The plaintiff counts upon a lease for years, and rent reserved 
thereon, and rent arrear, and for this debt he brings his action ; the 
defendant pleads qmd the plaintiff nihil habuit in the said land at the 
time of the said demise ; the plaintiff replies quod habuit^ and does 
not shew what his estate is ; this plea is bad, and the defendant 
might have demurred to it : but because he did not demur, but 
joined issue upon it, and this issue is found for the plaintiff; the 
plaintiff had judgment, affirmed in Error. For the verdict has made 
the plea good. 
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CftBeXCVIIT. 

CASE XCVIII. . . 



In ejectione firma^ the course of the Common Pleas is, where the 10 Jac. 

defendant appears, to count, and after imparlance to make a second ^'^ versus 

count by way of recital ; but the first ought to contain the substance Smith, 

of the matter. In the first count in this case, the lease is alledged to J?o^- 7^, 246. 

, J i/>-»«-i>.-r 1/. -t y . f Count, com- 

be made 25th of March, 6 Jac, and afterwards the ejectment, the mon, bank, 

said 6 Jac, without mentioning the day of the ejectment ; the second ejectment. 

count mentions the ejectment to be the 26th March, 6 Jac, and the Ante 8, 65! 

ejectionefirma was brought in the 7 Jac. The plaintiffhad judgment, Cr. Jac. 105, 

affirmed in Error. A certain day of the ejectment is not necessary to ^,^ 498."' 

be alledged in the count : it will serve to say, postea, &c 

CASE XCIX. 

Debt was brought for 40/. at the pluries capias, an entry was 10 Jac. 

made upon the roll of the process, guod quer^ ohtulit se inplacito iace"^versus ^^ 

debiti 40J., at the exigent, the defendant appears and confesses the Junii>er. 

action ; the plaintiff has judgment upon it, afiirmed in error. The Continuances. 
said appearance takes away all discontinuance and bad process 

before it ; and the said words 405. in the obtMt se is superfluous. i Sid. 100, 173. 

Judged and affirmed in Error. 

CASE C 

In ejectionefirma^ the entry of the plaintiff after verdict upon the 10 Jac. 

nisiprius^ and before the judgment, does not abate the writ, and is ^'- 303- Kcr- 

not assignable for error. The venire facias was returnable die Veneris Lovet. 

post Crastir^ Purificationis ; and well, to try an issue joined in the ' ^e^- ^55- 

King's Bench. The plaintiff had judgment, affirmed in Error. \ ^eb 841. 

Venire fctcias^ 
brief & abatement de ceo. Cr. Jac. 261. Ante 302. Yel. 125. 



FINIS. 



TABLE OF THE PRINCIPAL MATTERS. 



Note. — For the purposes of reference the old Folio pn^ing of these Reports has 
been retained throughout in brackets in the margin. 



A. 



Abatement of writs, by what pleas, or 



Its, DV 

17. 301 



not, &c., pace 17, 36, 39, 46, 99, 104, ! 
11^, iSo, 185, 212, 240. 

a wnt abateable, when not error, 36, 
76. 

of writs by what matter found, 48. 

writs judicial do not abate for form, 49. 

where not to be by death of one of the 
defendants, 99. 

of the original, where it hinders judg- 
ment for the plaintiff, 104. 

if by accession of dignity to the plaintiff, 
104. 

not l^ death of <»ie of the defendants in 
error, 115. 

not where two brought Audita Querela^ 
and one dies, 115. 

the difference where replevin and Quare 
Impedit abate, 134, 137. 

by plea of matter aAer the last con- 
tinuance, or not, 156. 

of a writ of error, where by repugnancy, 

159. 
in dower, by the Act of God, 170, 

of indictments not by the king's demise, 

210. 
of what by the king's demise, 339. 
where not by the entry of the plaintiff in 

ejectment, 373. 
Acceptance, where an estoppel or not, 199, 

210. 
where it saves a condition, 270, 
Accessary. See Damages, 
his relation to the prmdpal, 78. 
where one appeal against all, 33. 
accessary of accessary, when, 33. 
where no exigent awarded against him, 

till the principal is attainted, 78. 
where auterfoits acquit a good plea for 

him, 78. 
what attainder of the principal does not 

prejudice the accessary in an appeal, 



if two are principals, attainder of one of 
them, shall put the accessary to answer, 
82. 

where to be tried, on Indictment or 
appeal, 84, 193. 

after the fact, not indictable before the 
coroner, 178. 

in robbery, if he shall have clergy, 230. 
Account, a good plea therein before au- 
ditors, which was not a good bar, 
146. 

against whom it lies, 166. 

if it lies against executors for money 
received tor land devised to be sold, 
222. 
Acquittal, of the mesne, 14. 

for whom, and against whom, 15. 

judgment therein, 16. 
Act of God, or of the Court, will not hurt 

the party, 183. 
Action, transitory what, 12, 27, 34. 

many of the same nature may be joined, 

27. 217, 363. 
joinder in them, and when, or not, 35, 

39, 217, 284, 288. 332. 

joinder in defence, its effect, 39, 292. 

when it shall survive, 39. 

in nature of conspiracy, for what, 55. 

when joinder therein may be gratis, 61, 

lies not against the king, 85. 
brought falsely, the punishment, 159. 
recoveiY in a former where it must be 

pleaded, 176. 
popular where to be brought, 239. 
on the promise of the testator, and of 

the executor, where not to be joined, 

326. 
of slander, lies not upon inferences, 332. 
for a servant cheated of hb master's 

money, 346. 
for abusing the process of a Court, 351. 
for a false return, 364. 
Addition, wrong shall. reverse an outlawry 

by plea, 125, 137. 
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what, how, and where necessary, 129. 

what not a good addition, 136, 233. 

doctor theologiae, &c., good, 239. 
Administrator, judgment against him, when 

and how, 311. 
Admiral, where to sue, 356. 
Advowson appendant excepted in a lease, 

342. 
Age (where it lies, See Infancy). 

different ages for different purposes, 103, 

137. 
who shall benefit by it, besides the 

infant, 107. 
what is full age to take a legacy, 317. 
Agistment what, and if tithable, 306. 
Aid, where grantable or not between com- 
mon persons, 69. 
not grantable to the successor where the 

predecessor had it, 57, 67. 
of the king where grantable or not, 69, 

162, 170, 172. 
ptirJUe^ &c, not paid by tenant by grand 

serjeanty, 83. 
difference between aid prier 6* rege 

inconsuiiOf 106. 
if granted where it does not lie, it is not 
error, 171. 
Alien and denizen, 4, 238, 337. 
when pleaded, the conclusion of the 

plea, 100. 
not capable of an ofHce, 140. 
amy and enemy, the difference, 206. 
where the issue inheritable, or not, 208. 
where not allowed medietas lingua^ 223. 
Alienation without licence, 61. 
shall stand though fineable, 97. 
pardon thereof, 10 1, 231. 
Allegiance, 4, 337. 
Allowance, to whom and when, of debts 

or payments, 192. 
Amendment, after judgment, 26, 347. 
in the case of the king, 67. 
after judgment of the clerk's mistake in 
entering the issue, &c., 150, 189, 370. 
of the clerk's mistake, the county not 

mentioned in the margin, 163. 
of the clerk's mistake, defendant written 

instead of plaintiff, 185. 
a discent to the son pleaded, and did 

not say heir, not amendable, 185. 
of a mpersedecLS denied, 227. 
of a special verdict after many terms, 273. 
of original writs in fines and common 

recoveries, 278, 
of a juror's name in a return of a t>enire^ 

291 1 367. 
of a count, or verdict, when, 316, 357. 
of a distringas^ 345. 
Amercement, when a verdict for part, or 
not, 187. 
when the defendant shall not be 
amerced, 278. 
Annuity, the remedy for arrears after Judg- 
ment, 57. 



for years, when as a rent-charge or not, 

344- 
the count therein, 358. 

Antedate. See Fine. 

Antenatus, who? 337. 

Antlent demesne, 

proceedings in a writ of right there, 46. 

now controuled by the Common Pleas, 

or not, 94. 
Appeal of death, by what heir male, 7. 
only one to be against accessaries, 33. 
omits some accessaries, yet good, 33. 
what bars it, or not, 81, 164. 
in what county to be Inrougbt, 84. 
where execution of a judgment therein, 

must be prayed in person, 147, 164. 
release therein stays execution, 147. 
release to one appellee, not good for 

the other, 147, 164. 
not barred by a pardon, 158. 
where it shall be preferred to an indict- 
ment, 158. 
of death, default of appellant therein 

peremptoiv, 164. 
where the king's demise made a re- 

attachment necessary ; altered, 169. 
stroke in one county, death in ancrther, 

176. 
where it descends or not, 185. 
Appearance may help a faulty process, 62, 

367, 373. 
may help a discontinuance of process, 

62, 373. 
when the parties are demandable, 87. 
where it may be against the sherifiTs 

return, or not, 103, 131. 
not to be, when the party not to lose, 

103. 13X. 136. 
Appendant, a forest may be to an honour, 

32. 
advowson severed from a manor, or not, 

342. 
Apprentice, by Stat. 5 Eli*., who to be, 

310. 
Approver, who may, or may not be, 91. 

in what case he shall be hanged, 91. 
Appurtenances, what passes by it, 32. 
land not appurtenant to an office without 
prescription, 170. 
Arbitration, if void, the bond is void, 126. 
award to make releases by advice of 

J. S., good, 138. 
arbitrators cannot refer to others, &c., 

138. 
award not well performed by attorney 

which ought to be in person, 146. 
time to perform an award. What? 

146. 
ill, if award la^er than the submission, 

286. 
the award void for incertainty, 255. 
Arrest, which lawful or not, 319^ 
Assise, of a commote in Wales, 6. 
of darein presentment, of what it lies, 15. 
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of darein presentment, of what it does 

not lie, I. 
where to be brought, x, 20. 
udgment therein, 2. 
lies not between parceners, 3. 
what a good plea therein, or not, 15, 

152, 234- 
what an assise is, 34. 
association and reattachment therein, 

35, 67. 

when the plaintiff may abridge his 
plaint, or not, 120. 

plea for lessee for years, 152, 234. 

justices thereof, how appointed, &c.,234. 
Association in assise, when and how, 35. 

Nisi prius therein, and where, 43. 
Assumpsit. See Promise. 
Attainder, 4. 

where it destroys the course of descent 
or not, 89. 

does not make a see void without depri- 
vation, 212, 216. 

makes a man incapable to sue, not so to 
be sued, 215. 

restoring the blood of an attainted per- 
son, does not restore his lands, 314. 
Attaint, for excessive damages, 27. 

where to be brought, 44, 97, 151. 

what jurors to pass therein, 97. 

in what actions it lies, 97, 240. 

assignment of the false oath, 135. 

judgment therein, 135. 

lies not in redisseisin, &c., 183. 

in Lincoln, where tried, 189. 

plaintiff therein when and how punished 
241. 
Attorney (tee Warrant), his power and 
warrant, 58, 59, 309. 

his duty if falsely informed, 58. 

in what cases may attorn, &c., 99. 

his privilege, being assaulted and im- 
prisoned at Westminster, 120. 

cannot pray judgment in appeal of 
death, 147. 

dies after issue, not error, i8a 
. how punished if ambidexter^ 284. 

cannot confess villenage in his client, 
309. 

is made by admittance of the Court, 364. 

may maintain debt for his fees, 364. 
Attornment, what, where necessary, and 
where by attorney, 99. 

where not necessary, 192. 
Audita querela^ for a vouchee in ^^pracipe, 
109. 

what defendant shall lose the benefit of 
it, 109. 

ft writ in nature of it, 1 18. 

to discharge the bail after c principal 
has reversed the judgment, 350. 
Averment, what and when against a fine, 
14,272. 

parol, if good against deed or record, 
1h 75i 165. 



qua est eadem^ when necessary, loi. 
good against the sheriffs return, or not, 

103. 131, 132, 153. 183, 193. 
where not against a record, 108, 160, 

224, 359, 364- 
divers given by statutes, 118, 273. 
cannot be of a trust on a will, 124. 
if feoffee of felon can aver that the 

felony was after the feoffment, 138. 
of a thing immaterial, not necessary, 

148. 
where of an use or not, 198. 
may be of a jointure, 214. 
where necessary in pleading, 220, 287. 
if of a consideration paid in a bargain 

and sale, 263. 
of assets where not necessary, 318, 330. 
in covenant, &c., what sufficient, 336, 

346, 347, 348. 
what sufficient of the life of cestui qui vie^ 

350, 359. 
Auterfoits acquit^ or convict when a good 
plea, 51, 158. 
where a good plea for an accessary, 78. 
Authority. .Sir^ Jurisdiction, Power, 
deputy cannot make a deputy, 120. 
to be pursued strictly, 145, 205, 241, 

262, 309. 
nude, or joined with an interest, the 
difference, 205, 223, 284. 
Award. See Arbitration. 



B. 



Bail, the manner of it in divers cases, 139. 
Not allowed to a felon convict, 228. 
if allowed to one indicted of felony, &c., 

228. 
where the bail shall have an audita 
querela^ 350. 
Banishment, what, 5. 

of the baron, destroys not dower, 5. 
Baron and feme^ where her act binds him, 

5. 3i». 
trespass committed bv her alone, 26. 

what shall be a defamt in both, 30. 

where default of one, default of both, 

30, 102. 
in what cases to be sued jointly, 32, 

318. 
felony of one, where hurts the other, 70. 
how they may affect the lands or 

chattels of each other, 78, 86, 252. 
where she shall be received on his 

default, 86. 
where a protection cast for the husband 

serves for the wife, 86, loi. 
he cannot hurt her by disclaimer, 153. 
her deed does not bind, 165, 252. 
her marrying her obligor is a release, 

165. 
where his treason hurts not her in* 

heritance, 208, 313. 
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her marriage with the obligor to her 

use, is no release, 231. 
a term in trust for her dees not go to 

the husband, 261. 
he cannot sell a term which she has in 

auier droits 285. 
where he may sue alone in her right, 

304. 
where she has no election, though both 

estates made during the coverture, 

366. 
Barretry, what, 264. 

how punished, 348. 
Bastardy, what, ii. 
general, what certificate sufficient, 50. 
when it prevents a challenge, 53. 
bastard camiot be bom a villain, 53. 
bastard, how punished for the murder of 

his mother, 53. 
child bom before the husband fourteen 

years old, if a bastard, 104, 317. 
by what words named in a devise, and 

well, 253. 
when triable, and where, 317. 
Bigamus, who, 232. 
Bishops are peers, 12. 
greatly revered in law, 42. 
when and how might have forfeited, 

&C., 61, 64. 
their forfeiture for treason, 216. 
Blood, inheritable or not, 4, 208, 258. 
Bond, without a consideration good, and 

no relief in equity, 1 18. 
of Indemnity, plea to it, 1 19. 
made void or absolute by the condition, 

when, 126. 
conditioned not to do, does not invali- 
date the act done after, 129. 
what not a good plea thereto, 165. 
obligor cannot alledge he delivered it 

upon condition, a stranger may, when, 

lOS. 
what is a good delivery, 198, 231. 
not releasable by ceshiy que use, 231 
cannot be delivered as an escrow to the 

pwiy, 359. 
Breach of a condition ill alledged, 372. 
Brewer, to be apprentice within Stat. 5 

Eliz., 310. 
Burgage-Tenure, what, 136. 
Burrough-English, how alterable, 229. 



C. 



Cancelling of Deeds. See Deeds. 
Capias and Capiatur when, and against 

whom, 132, 286, 368. 
Carrier. See Felony, 
punished for drawing with too many 

horses, 310. 
Certainty, what necessary in indictments 

and other actions, &c., 134, 199, 206, 

M2, 3S9. 



what necessary in a return &c, 135. 
in declarations, I99i373. 
in a verdict, what sufficient, 283. 
by whom to be shewn, 336. 
necessary in awards, 372. 
Certificate, of a judge who is removed, 75. 
of a judge, allowed after his death, and 

how certified, 174, 224. 
by the hands of Bishop's Channrllor, 

well, 239d> 
of assize, what, &c, 309. 
the second, in error and diminutioo 

alledged, not to contradict the fixit, 

370. 
Certiorari, between what courts it lies, 
123, 248. 
what proceedings it stavs or not, 183. 
Cessavit, by whom to be brought, 153. 
Challenge, to the array, when, I3, ao^ 7I« 

163, 178. 310. 341. 
when a bastard cannot be challenged, 

53- 
to the array good, if the sheriff was 

arbitrator, 71. 
consanguinity between the party and 

juror s wife, 105. 
peremptory in treason and felony, 119, 

171, 220. 
good, though both demandants do nut 

join in it, 123. 
jurors within distress of the plaintiff of 

defendant, 125, 228. 
tried by triers, and found false in port, 

&c., 125. 
plaintiff may suggest his alliance with 

the sheriff, and pray process to the 

coroners, 125. 
when lost bv default, 128. 
in attaint that one of the petty jury is 

tenant to one of the grand jury, 151. 
peremptory of too many jurors, panished 

with death, 176. 
insufficient, what, 190. 
the juror within the leet of the party, 

22a 
if it lies, where the panel was altered, 

229. 
Chancellor Lord, to what livings he may 

present, 320. 
Chancery, its proper jurisdiction and 

growth, 63, 66, 160, 256. 
its decrees not pleadable at law, and how 

they bind, 117, i6a 
will not relieve against a bond given 

without a consideration, 118. 
issues from the petty-bag, where tried, 

and process thereon, 143, 144. 
chancellor and keeper of the Great Seal 

of equal authority, 235. 
the King cannot make a court of Equity, 

312. 
Chaplains, how many qualified, ftc , 296. 
Charters, their constractioo, 37. 
Chase, what, 347, 
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Chattel vested, when it shall devest or not, 
31, 176, 177. 
the trust thereof forfeitable, 193, 227, 

261, 322. 
trust thereof, if assignable, 260. 
trust thereof goes to the executor in j 
equity only, 261. 
Chester, error there, how and by whom 
corrected, 77, 254. 
writ of error there, to whom directed, 

77».254. 
error in fact there, where corrected, 77. 
writ of error thither, whence to issue, 
254. 
Cinque Ports, error there, where corrected, 

. .77. 
Civil law, of what force in England, 105, 

126. 
Clergy to whom allowed at common law, 
232. 
if it purges all former felonies, 158. 
where not allowable, 230. 
at what time it may be allowed, 233. 
Coin, increased in latter ages, 44. 

treason and misprision of treason rela- 
ting to coin, 175, 225. 
Collation, how different from presentation, 

&c., 307. 
College, how this word construed, 241, 

246. 
Colour, when necessary, 24, 171, 336. 

its effect in pleading, 127. 
Commencement on, or from such a day, 
the difference, 146. 
of a term from a void or impossible 
time, shall commence imm€^diateIy, 
264. 
to be after the end of two leases, how 
construed, 296. 
Commoner, if he may maintain trespass, 

154. 
Commote what, an assise lies for it, 6. 
Compensation. See Recompence. 
Computation from such a day, how con- 
strued, 146. 
to the end of next parliament, 262. 
Concessi, the force of the word, 38, 39. 
Condition broken, or not, 19, 258, 270, 
271, 282, 372. 
void, if it defeats the Grant, not if it 
leaves some benefit of it, 105, 258, 
288. 
where impossible, and the obligation 

absolute, 126. 
that lessee for years shall not alien, 129. 
where an act necessary to avoid an es- 
tate, 131. 
not literally performed, obligation saved, 

or not, 135, 282. 
that tenant in tail shall not marry, void, 

2S8. 
which good or not, 259, 27a 
how well made under the Statute uf 
Uses, 270. 



when a proviso makes a condition, or 

not, 270, 288. 
how suspended, or not, 271. 
subsequent, where not pleaded, 282. 
in the disjunctive how construed, 304. 
precedent, by which leases are void, &c., 

335. 
Confessing and avoiding in pleading, when 

well, 114, 127. 
Confession by attorney, if it makes a villein, 

58. 
of the party, where sufficient, 85, 305, 

330. 
for part, judgment thereon, and issue 

for the residue, 112. 
shall give judgment to the plaintiff, 

though the defendant had a vetdict, 

112. 
stronger than a conviction, 144, 309. 
does not prevent bringing error, 144. 
by implication where it binds, 305. 
Confirmation, its force, 34. 
cannot be of a thing not in esse^ 247, 

344. 
Consent of parties, where it cannot alter 

the law, 156, 342. 
Consideration, which good, and to what 

end, 89, 318, 321, 325, 331, 343, 350, 

355» 362, 369. 371. 
in what conveyances necessary, or not, 

263. 
if it may be averred, and when, 263, 

321. 
to raise an use. See Use. 
for the king's grant, what not good, 

. 334. 

in quantum meruitj 350. 

conspiracy against two, and one makes 

default, 30. 
judgment therein^ 35. 
action in nature of it when, 55. 
Constableship of England is Grand Ser* 

jeanty, 250. 
Construction. See Grants, Patents, Sta- 
tutes, Wills, 
for words. See each word in its own 

place, 
of a continuance, 182. 
of a description of land in ejectment, 
308. 
Consultation, what and when grantable, 

227. 
Contempt, in disobeying the privy seat, 

229, 262. 
Contingent remainder. See Remainder. 
Continuance, is to a day certain, 9. 
when not necessary, 127, 293. 
when the want of it cured by a verdict, 

184. 

between whom entered, and well, 186. 

Contrarieties in contracts, &c., make all 

void, 105. 

in two certificates, the latter void, 370. 

Contribution, by whom made, ani how, 40. 
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Conversion, what is evidence of it, 21 1. 
Conveyance, an approved method, 302. 
Conuzance of pleas, if the tenant join in the 
claim, the effect thereof, 20. 

claimed by two patentees, 22. 

does not extend to assizes, 34, 37. 

when allowed, does not remove the re- 
cord, 34. 

of what pleas in the Universities, 126. 

in replevin, when to be or not, 370. 
Copy of court-roll, what grantable there- 
by, 298. 

See Dominus pro tempore, 
Cornwall. See Dutchy of Cornwall. 
Coroners, their power and office, 92, 178. 
, coroner or not, how tried, 98. 

indictment super visum of a body burled 
and dug up, if good, 161. 

indictment before him how to be, 206. 

how many of them to return a writ, 

369. 
Corporation aggregate, how made, 211, 

293. 
how bound, 11, 293. 

where it binds the successor, 102. 

continues, though its name changed, 

109. 
what act by a Mayor binds the corpora- 
tion, 141, 161. 
cannot be seised to an use, 197. 
aggregate cannot present its head to a 

church, 204. 
where its misnosmer avoids a lease or 

not, 221, 246, 248, 294. 
. where, and what misnosmer does not 

avoid a devise to it, 246. 
what alteration does destroy the former, 

248. 
by whom to be visited, 294. 
Costs against whom, and in what cases, 

160, 306. 
. none in ^tuire impedit^ 355. 

implied m a judgment for damages, 368. 
Covenant real, what, 256. 

follows the nature of an estate, 284. 
Covin makes a man a disseisor of his own 

land, ^2. 
punished in an action in the nature of 

conspiracy, 55. 
avoids a feoffment, when, 55. 
prevents a remitter to an innocent infant, 

197. 
dower obtained by it, not good, 197. 

in levying a fine, avoids it, 272. 
chaises an Administrator after revoca- 
tion, 311. 
Count, what sufficient in trespass for 
charters taken and detained, 23. 
what sufficient in detinue of charters, 

23. 

what sufficient in an information for the 

King, &c., 19s, 354. 
by executors for an escape, 329. 
. what Sufficient in covenant, 335. 



differs from a plea, how, 336, 363. 
when specially to alledge jurisdiction. 

Courts to be reverenced, 48. 
how their courses differ, 125, 128, 292, 

324, 357. 364, 373- . 
their antiquity and privileges, 141. 

See Pipowder, Leet, Toum. 

which intended in p>enal statutes, 239. 

course of Courts is law, 255, 292, 324. 
Custom of London, how tried, 23, 90. 

in Oxford, for possession, 23. 

of London, which good, 90^ 148, 149, 
244, 252. 

in London, for devises, 124. 

how to be pleaded, 148, 149. 

which goes with the land, how alter- 
able, 229. 

of copyholds, what good, 299. 
Customs and customers, where customers 
liable to be sued by the judges, i66i 

forfeiture for non pa3rment of customs, 

195. 
case where the forfeiture ihall not be, 

213. 



D. 



Damages increased after verdict, 8. 
where the court may increase or diminish 

them, or not, 73. 
until what time to be recovered in 

different actions, 8. 
accessary damages may be found by a 

jury of a foreign country, 23. 
in gross, in detinue for several things, 

when good, 121. 
when entire in waste, 122. 
in quare Impedit, when or not, 211, 

306. 
when intire in assumpsil, and ill, 286. 
by two juries in trespass, where the 

plaintiff has his election, 292, 
part released, and judgment for the resi- 
due, 315. 
in what actions or not, 315. 
several, and costs entire well, 322, 37 1» 
intire for several words where well, .331. 
not to be taxed in a recovery of trdlile 

value in debt for tithes, 347. 
intire against several defendants, 348. 
entire on two assumpsits^ and well, 

363. 
where the jury has an election in them, 

365. 
imply costs, 368. 

Day of payment, where it makes the king^s 

collector liable, 166. 

Debt, maintained on a deed importing a 

receipt, &c., 198. 

what delivery of money or deed creates 

it, 198. 

and assumpsit how tbey differ, 365. 
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Deceit. See Default, where the tenant 
shall have it, and a writ of error at the 
same time, 74. 
in selling the same land twice, 116. 
on a recovery by default, the tenant not 

summoned, 122, 131. 
the writ and process and whence it 
issues, 132. 
Dedi, if it creates a warranty, 39. 
Dedimus poUstiUenu See Fine. 
Deeds, where to be shewn in evidence, 21, 

336. 
what are pleadable, 29. 
where not to be cancelled, tho* found 

false by verdict, 76. 
avoidable by infancy, coverture, fraud, 

razure, duress, &c., 165. 
where necessary for a rent in gross, 185. 
what will maintain debt, 198. 
what a good delivery, 19S, 231. 
may be made by a blind man, 231. 
what razure shall avoid a deed, 245. 
^all have a reasonable construction, 

256. 
necessary to pass lands, 261. 
taken strongly against the grantor, 274. 
Default, land lost thereby or not, 30, 151. 
remedy for tenant, if not summoned, 

30. 74. 
of one defendant in conspiracy hinders 

not judgment against the other, 30. 
when the inquest shall be taken thereon 

or not, 74. 
where better for the tenant than an ap- 
pearance, 87. 
on what plea an inquest shall be taken, 

by default or not, 88. 
where it b an estoppel, 122. 
by default the defendant loses his chal- 
lenges, not bis evidence, 128. 
in quo warranto^ no judgment final, 151. 
in appeal of death {peremptory, 164. 
Delay, avoided by the law, 21, 180, 182. 
to avoid it, the plaintiff held to his plea, 
when? 57. 
Delivery, what sufficient, 197, 231. 
Demisi, its force, 39, 319. 
Demurrer, where it cannot be waived with- 
out consent of the court, 138. 
special where necessary, 143, 336. 
Denizen, who ? 337. 
Deodand, what shall be so adjudged or 

not, 70, 188. 
Deputy. See Authority, Principal. 

who can make one, 241. 
Detinue for writings, and garnishment 
therein, iia 
recovery therein, 156, 315. 
where it does not lie, 213. 
for a bond, the judgment therein, 351. 
Devise of land to two to be sold, 49. 
to heir male, what male shall take. 

thereby, 88. 
of land in London, the custom, 124. 



of land to be in writing, 166. 

if revocable by parol, 166. 

of land to be sold by executors, a dis- 
seisin and discent, does not toll their 
entry, 186. 

vendee under it, how in, 187. 

sale under it, by whom, 191. 

What construed not within the Statute 
of Chantries, 213. 

Of land not cognizable in the spiritual 
court, 222. 

Of land by what statutes given, 223. 

With a former feoffment, prevents a 
remitter of the heir in tail, 239. 

to charitable uses how construed, 246. 

to a bastard by what name good, or not, 

253, 317. 
construed according to the intention of 

the testator, 303. 

construed according to rules of law, 

323. 

Difference, what immaterial. See Vari- 
ance. 

Diminution, where awardable or not, 150^ 

370. 
tlie writ is a certiorari, 163. 

does not lie after in nullo erratum 

pleaded, 163. 
Disceit. S<e Deceit. 
Discent, to the whole blood from him who 

was last seised, 257. 
Disclaimer, cases where it lies or not, 61, 

64. 153. 
for whom it lies, 153, 251. 

where it shall extinguish an annuity, 251. 

Discontinuance of process, what, 62, 65, 

341. 
when error, 26, 64, 112. 

none of a writ of error, 28. 

by casting a protection, 3a 

aided by appearance, 62, 65. 

not aided by stat. of Jeofails, where the 

judgment is on confession, 112. 
by non-venue of justices, when or not, 

240. 
of estates, what is, or not, 301* 
its effect, 341 . 
Disjunctive, an office therein void for in- 

certainty, 359. 
Dispensation, which good for pluralities, 

221, 330. 
where, and to whom to be granted, 296, 

297. 330. 
where it comes too late, 297. 
for what things void, 330. 
Disseisor, to 1^ ousted by reversioner, 
when, 58. 
who shall be so deemed, or not, 272. 
what act by him good, or not, 302. 
Divorce a vinculo, its effect, 291. 
Dominus pro tempore of a manor, what he 

may well grant, &c., 302. 
Double plea. See Plea. 
Dower, of what seisin and estate, 1 14. 
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to the wife of a banished man, 5. 

of a rent-charge, suspended, 6. 

against whom to be broi^ht, 5, 6, 311. 

fiivoured in pleading, 10. 

assignment thereof, when good, 1 1. 

when bound, or not, 41. 

in Wales, bars dower in England, 46. 

what damages recoverable therein, 51. 

protection lies not therein, 56. 

where favoured in law against the king, 

77. 
how suspended, or not, 78. 

the view grantable in it or not, 115. 
the writ abated by the act of God, where, 

17a 
the heir vouched, demands and denies 
the lien, it shall be tried before the de- 
mandant has judgment, 177. 
had by covin, not good, 197. 
when barred by jointure, or not, 214, 

366. 
lies against an infant, 311. 
Drunkenness, when a cause to bind to the 

good behaviour, 174. 
Duresse, a good plea to avoid a deed, 165. 
will avoid a patent, 235. 
exercised on the king is treason, 235. 
Durham, the bishop has jura regalia^ 96, 
252. 
trial there before whom, 327. 
Dutchy of Cornwall how settled, 305. 
Dutchy of Lancaster has jura regalia^ 31, 

>57. 
when annexed to or severed from the 

crown, 158, 235. 



E. 



Ecclesiastical Courts. 5r/ Jurisdiction, 

Spiritual Courts. 
Ejectment, what was recovered therein of 
old, 72. 
the use and abuse of it, 72. 
description of place, what sufficient 

therein, 151. 
election, where it binds, or not, 18. 
when it must be made, 18. 
presumed by length of time, 53. 
belongs to tne grantee, when ? 262. 
of damages, where it belongs to the 

plaintiff, 292. 
in corporations, may be by a few, 298. 
Elegit i where it does not lie, 212. 
an extent thereby, assignable, 292. 
extents how to b« made, 349. 
Emblements, where the disseisee shall have 

have them, 209. 
Enclosure, trespass for default thereof, 

where it lies, or not, 159. 
Encrease of damages. See Damages. 
Enemy, not punished as a traitor, 223. 
Enquest. Ste Inquest. 
Entry, how tolled, 19. 



where not tolled by a disseisin, and a 

discent cast, 186. 
where congeable after disseisin, 236. 
not necessary to perfect the estate of a 

devisee, 239. 
Of the heir congeable after alienation by 

tenant by the courtesy, 368. 
E(^uity. Su Contribution, 
in value of land at different times, 39^ 
to be regarded in judgments, 63, 65l 
in construing statutes, 235, 237. 
Equivalent See Recompence. 
Error, writ of. See Writ, 
by whom to be assigned, 23, 27, 74, 159. 

21 1, 276, 277, 355. 
between whom to be assigned, 74, iSoi 
in parliament how brought, 25, 26(X 
from Ireland, 25. 
by discontinuance, &c., 26. 
writ of error cannot be discontinned, 2S. 
what are errors, 28, 36, 76, 125, 159, 

171, 19s, 280, 309, 319, 327, 329. 367, 

368. 
what is not error, 36, 77, 108, 176, 18 1, 

195, 260, 280b 313. 329t 33«. 3Si» 

355. 367, 368, 369. 
in Chester. See Chester, 
in the Cinque Ports. See Cinque 

Ports, 
in Wales. Su Wales, 
in the attainder of a principal, does not 

aid an accessary, 70. 
how to be brought against the first Judg- 
ment, after judgment in a scire faaas^ 

79.80. 
where error brought stays the proceed- 
ings on sci, fac, , 8a 
where the court will proceed after enor 

brought, 80, 182. 
what is a good assignment of enor, or 

not, 91, 107, 13s, 150, 280, 313. 
judges not bound to search for errors, 91, 

157. 
error not to enter what was done before 

adjournment in assise, 93. 

Where the original varies from the 
register, 94. 

judgment therein what, 94. 

writ of, no supersedeas after ca. sa, exe- 
cuted, 10 1. 

cannot be assigned contrary to the 
record, 108, 331. 

two bring error, one dies, the writ 
abates, 115. 

where necessary, or not, to reverse an 
outlawry, 125, 128. 

where it lies, though the defendant con- 
fesses the action, 144. 

in London how brought, 149. 

in fact, only one can be assigned, 15a 

to reverse an outlawry in felony, how to 
be alledged, &c., 165. 

not to be denied in civil cases, otherwise 
in criminal, 165. 
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when to be assigned, 165. 

in inferior courts of record, where 

brought, 175. 
where grantable in case of delay, or not, 

i8a 
death of the attorney after issue joined, 

not error, 180. 
aAer verdict, the want of warrant of 

attorney not error, 181. 
record not removed in time, 182. 
when assigned, in that which was for 

the advantage of plaintiff in error, 218, 

276, 309. 
to reverse a fine or common recovery, 

ought to be essential, 278. 
where the reversal of the first judgment 

reverses the second, or not, 280. 
lies after a retraxit, not after a dis- 
claimer, 309. 
from B. R. to the Exchequer-Chamber, 

320, 322. 
quod coram vobis residet, where it lies or 

not, 321, 332, 337. 
lies only for mm who is damaged, 355. 
Escape voluntary, its punishment, 34, 120. 
negligent, its punishment, 34, 120. 
where to be brought, &c, 145. 
when at large \x^ habeas corpus^ if charge- 
able or not, 220. 
Escheat of land to the lord in petty 

treason or felony, 134. 
Escheator, writ to him in case of out- 
lawry, 128. 
Escrow not to be delivered to the party 

himself, 359. 
Essoin, of the king's service, its effect, 30, 

102. 
of the kinp;'8 service, how cast, 102. 
where it hes, or not, 195. 
error to reject it ; not so to allow it, 195. 
Estates, their creation and preservation 

favoured in law, 304. 
created by Act of Parliament which could 

not othenvise be, &c 306. 
Estoppel in pleading, 68. 
by action tried, where recovery by 

default had not estopped, 122. 
feoffee of a felon where estopped, or 

not, to shew that the felony was done 

aAer the feoffment, 138. 
a man estopped to gainsay his own deed, 

or not, 162, 273, 274. 
prevent^ by a recital in the king*s 

grant, 199, 209. 
on what estate it operates, 274, 275. 
by fine bars the heir in tail, 299. 
when only personal, 362. 
by appearing and pleading, 367. 
Eviction, of extended lands, if a new extent 

shdl be, 161. 
Evidence, when deed to be shewn, 21. 
what good, on plene admimstravit 

pleaded, or not, 192. 
Exceptions, bill of, the use of it, 36, 76. 



where necessary for assignment of error, 

76. 
no deed of set, foe, to the judges, if the 

parties acknowledge it, 85. 
Exchange, lies of land in England and 

land in Ireland, 46. 
when, and by whom avoidable, or not, 

134. 
where the land descends though ancestor 

had not entered, 267. 
Execution against a prisoner must be 

by ca, sa. or prayed of record, 164. 
at the king's suit, removes the body 

with the executions at the suit of 

common persons, 170. 
Executors declare of their own possession, 

when, 49. 
when to warr«ant a lease, &c, or not, 40. 
devise of land to two executors, to sell, 

if one can sell, 49. 
their separate power over chattels, 49. 
how they ougnt to plead fully admini- 

stred, 75. 
where one may answer without the 

other, or not, 84, 115. 
he that does not intermeddle shall not 

be charged, 116. 
where he that does not prove the will shall 

be named plaintiff with the other, 116. 
if chargeable on the simple contract of 

the testator, or not, 154, 291, 317, 

368. 
liable for what he receives of the king's 

revenue, 166. 
where the testator's goods become the 

executor's, 192. 
cannot retain land, and pay the yalue^ 

192. 
in what order to pay debts, 298. 
made chargeable on what consideration, 

318, 320. 
judgment against him how to be, 349, 

351- 
Exemption of some from taxes is oppres- 
sion, 85. 
Exposition. See Construction of Words, &c. 
Extent. See Eviction, Elegit. 
Extinguishment and revivor, 22, 349. 
if a palatinate forfeited for treason is ex- 
tinct in the king, or not, 157. 
of an annuity by disclaimer of future 

service, 250. 
of a copyhold what is, or not, 349. 



F. 



False imprisonment lies where it was 

coram nonjudice^ 358. 
False news how punished, 55. 
Falsifying recoveries by whom to be, and 

when, 205. 
Felony, what is not, 25, 33. 
a bishop when degraded for it, 42. 
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where a man may be a felon of his own 

goods, 6i. 
to steal young pigeons, &c., 135. 
in a carrier who breaks open boxes, &c.| 

142. 
in a servant who goes away with his 

master's goods, 142. 
rescous of a felon, is felony, 171. 
a felon may have counsel for matter in 

law, 171. 
in stealing reclaimed fowls, &c., 197, 

209. 
in killing a felon attainted, 203. 
felon convict, not bailable, 228. 
Fieri facias^ what a good sale under it, or 

not, 285. 
Fine, who may plead that the party to it 

had nothing in the land, 14. 
scire facias to execute it, where it does 

not lie, 20. 
the record of it not removed in error, 67. 
the Stat. 4 H. 7, of fines, 95, 196. 
of greater force than a feoffment, 168. 
antedate of writs used therein, 169, 238, 

278,304. 
before whom acknowledged, and dedimus 

when and where necessary, 169, 238, 

304» 305- 
whom it bars, or not, 196, 299. 

proclamations thereon, when they may 

be, and how many, 197, 230. 

the use declared afterwards, 219. 

levied by covin, does not bind, 272. 

the estate passes by it, not by the deed 

to lead uses, 272. 

levied by lessee for years, void, 273. 

when the five years incur against an 

infant, 289. 

sur concessit by the remainder man in 

tail, 352. 

construed as a grant, 353. 

Flight found, if traversable, and by whom, 

48. 

Forbearance, where a good consideration 

in assumpsit^ 331, 362, 369. 

Force gives a fine to the king, 333. 

Forcible entry, &c, well brought in the 

copulative, though the statute is in 

the disjunctive, 127. 

before whom inquirable, 200. 

punishment thereof, 200. 

restitution therein by whom, and how 

granted and superseded, 231. 

Foreign attachment, 148. 

Foreign county. See Accessary. 

Forest, grantee thereof his interest therein, 

226. 

appendant to an honour, 226. 

what the freeholder there may do, or 

not, 242, 288. 

when and how grantable to a subject, 

347- 
Forfeiture, for aliening without licence, 

61. 



in petty treason or felony, 135, 22S. 
feoffee of a felon where estopped, or not, 
to shew that the feoffment was before 
the felony committed, 138. 
in homicide se defendendo^ 191. 
was not of an use at Common Law, 194. 
for non-pajrment of customs, 195. 
in high treason, 269, 314. 
by a jointress for aliening, 300. 
in pramunire how far to extend, 314. 
Forgery, of customs and services, how 

punished, 255. 
Formedon, where it lies for the heir after 

a verdict against his ancestor, 122. 
Founder of a corporation, who ? 293. 
Franchise, who ma^ counterplead it, ao. 
the effect of the issue each way, 20. 
conusance therein, 37. 
when to be claimed, 38. 
Frankalmoigne^ 15, 17. 

form of cessavit brought therein, 62, 64. 
Fraud. SeeCasin, 
in sellinjg the same land twice, 116. 
in reading a deed false to an illiterate 
man avoids it, 165. 
Freehold, greater in law than any term for 
years, 274. 



G. 



Gaoler, kills prisoners in his own defence, 

Gamsey, 10. 

not governed by the laws ofEngland, 203. 
Gavelkind, rent thereout follows the natnre 
of the land, 197, 210. 
how alterable, 229. 
Gift, good, but revocable before delivery, 

118. 
Grand Serjeanty, tenant thereby paid 

neither aid or escuage, 83. 
Grant of the king. See King, 
of an office of skill to an unskilfiil per- 

son, void or not, 131. 
which to prevail, and how, 136. 
where void, 214. 

construed liberally, 214, 282, 309. 
where not to extend to a thing too 

remote, not then in esse, 217, 252. 
by words of bargain and sale, 2&2^ 
Grants, which to li by deed, 22. 
how construed, 33, 250, 289, 296, 331, 

343,356. 
of conusance of pleas, how far it extemls, 

34. 
two of the same thing, the second b 

void, 250. 
what thing not grantable, 250. 
construed against the grantor, 296, 304, 
in the disjunctive, how construed, 304 
of the next presentation, how construed, 

331. 
infuturo^ which good or not, 334. 
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of the goods of pirates, how construed, 

356. 
of lands, where to be tried, 344, 370. 
Guardian, not to injure his ward, 44. 
the father is so to his son jure fiatura, 

290. 



H. 



Habeas corpus^ where allowable or not, 5. 
procured by covin by one in execution, 
170. 
Habendum if void, when to a person not 

named before in the deed, 362, 370. 
Ji eir male, which to have appeal, 7, 88. 
by what words bound or not, 39. 
who shall be said heir male of his body, 

in case of a devise, 88. 
when a word of limitation, 134. 
in what conveyances the word (heirs) 

necessary or not, 199. 
males in the king's grant, the grant is 

void, 203. 
serves not for a word of purchase,' unless 

he is lawful heir, 208. 
where must be of the whole blood or not, 
and derive from him, that was last 
seized, 208, 257. 
where he shall be in by discent tho' his 

ancestor did not die seised, 266. 
in tail, by what acts, and of whom bound, 

or not, 300. 
if the son of an alien is heir, 337. 
Heresy, what, and its punishment, 217. 

by what rules determinable, 232. 
High Commission Court, 352. 
Homicide, what or not, 2$. 
. se defendetub^ the forfeiture, 191. 

indictment thereof, 192. 
Honour, in lands, &c., what, 302. 
House, what is so, 291. 
Hundredors. See Jury, 
when and how many to be, 206. 



I. 

Identity, plea that there are two places of 

the same name, when not good, 36. 
Ideot. See Non compos meni.'s. 
Jeofails, these statutes construed liberally, 

23, 316, 324. 337. 367. 372. 
where a verdict aids a discontinuance, 

26. 
where a wrong circumstance is not a 

jeofail, 49. 
aided bv statute, how construed, 75, 336. 
where the statutes do not aid, 331. 
Jersey, not governed by the laws of 

England, 203. 
Ignorance, where it excuses or not, 213. 
Imparlance, what pleas prevented thereby, 
140, 141. 



Implication, where sufficient, 290, 335, 

34^1 347, 3*8, 350. 
Imposts, if to be laid on by prerogative, ^x, 

130, 214, 215. 
Imprisonment, custom for it void, 85. 
Increase of damages. See Damages. 
Incumbent, what he may plead, 203. 
Incumbrance, which first to be satisfied, 

298. 
indictment, on a statute must pursue the 

words of it, 128, 259. 
what it is, and certainty therein, 134, 259. 
before a coroner, where the body had 

been buried, and was dug up, 161. 
for manslaughter, ought not to say, se 

defendendoy 191. 
in one reign, may be pleaded in another 

reign, 210. 
for treason, does not imply misprision of 

treason, 225. 
is only an accusation, 259. 
for a rcscous of a debtor, how to be, 346. 
Infancy of one of the defendants, its effect, 

40. 
favoured in law, 52. 
privileges thereof, 52, 165, 196. 
where the parol shall not demur for it, 

106, 2x8, 219, 31 X. 
where the parol shall demur for it, 107, 

180. 
where others shall have advantage by it, 

107. 
infants, by what contracts bound or not, 

165, 289. 
infants, where bound by the Statute of 

Limitations, 218. 
where an infant may suffer a common 

recovery, 270, 329. 
infant, where bound by a fine, and five 

years, 289. 
sues or defends by attorney, when error, 

331. 
inspected on the day of adjoumament, 

348. 
shall be discharged, beine bail, 350. 

advantage had of it after full age, 353. 

Infinity of actions, a great inconvenience, 

72. 

Information for the king, when and where 

brought, 202. 
against a carrier, for drawing with too 
many horses, 310. 
Informer, his part when not discharged by 

a pardon, 121, 163. 
Inhabitants, who are chargeable to the 
^ poor, 359. 

Inquest, what traversable or not, 40. 
when taken by default or not, 88. 
of damages in waste, at what place to be 
taken, 288. 
Intendment of law, favours what is well 
pleaded, 181. 
presumes what is most notorious, 184, 

359. 

C C 
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fiivoun the king, 312. 
Intention, where it may be in issue, 95. 
where punished, though the act not com- 

pleated, 120. 
where to construe the act of parties, 287. 
to govern the construction 01 wills, 303. 
Interpleader, where not allowed, 4^. 
Intrusion, information brought for it, 202. 
Joinder. See Action, 1 8. 
Joint, Jointenants, Jointure, 
joint power, its effect, 45. 
joint or sole seisin, 45. 
jointenants may petition severally, 85. 
who may join in action, 13, 32, 47, 64, 

70, 100. 
defendants in conspiracy, who pleaded 

several pleas, may join in attaint, and 

their releases do not prejudice each 

other, 100. 
where the release of one joint plaintiff 

bars the other or not, 100, 285, 295. 
jointdefendants in trespass may be severed 

by the verdict, when, in. 
jointenants cannot prejudice each other's 

freehold, 123. 
jointure, what and where to bar dower, 

or not, 214, 366. 
joint defendants, the release of one, not 

to prejudice the other, 285, 295. 
if jointress in tail forfeits for aliening, 

300. 
where joint defendants may join in error, 

or not, 341. 
what is or is not a jointure, 350, 36a 
two jointenants, where one in b^ the 

Common Law, the other by a Umita- 

tion of an use, 362. 
Journeys accounts, where allowed or not, 

99. 139- 
Ireland, error thence, 25. 

bound by English statutes or not, and 

how, 163. 

Issue, not joined is error, 9. 

misjoineci, where error, 94. 

to be joined on the most material thing, 

358. 
Judges, authority incident to them, 35, 305. 

not to judge in their own cause, 45, 99. 

of several courts, 45. 

to judge according to equity, 63, 66, 237. 

how constituted, 133. 

rase a record, or take bribes, 160. 

of a franchise punished, for what and 
how, 160. 

of Westminster, their assemblies, where 
held, 160. 

where all must be named, or not, 167. 

their fees, and remedy for them, 167. 

sit at a wrong place, the proceedings 
void, 218. 

take notice ex officio^ of statutes concern- 
ing the king, 222, 

ex officio to try the records before them, 
327. 



ought to be intrepid, 339. 
ex officio to take notice of counties, 356. 
ex officio to take notice of the terms, '^az. 
Judgment, when one defendant confesses, 
and the other pleads, 13. 
by the word comessum, 15, 16, 131. 
not to be reversed by the privy coundl, 

SO. 
when peremptory in personal actions, 58. 

given on a verdict, not on the non-suit, 

when, 72. 
where it shall not be for the defendant, 

though he has a verdict, 75, 278. 
shall be for the plaintiff on a verdict, the 

plea being insufficient, 75, 189. 
for striking m Westminster-Hall, &c,48. 
given on confession for part, and an issue 

for the residue, 112. 
for the plaintiff, though a verdict was for 

the defendant, 112. 
in attaint, what, 135. 
how reversible, 144. 
on two defaults in quo wctrranic^ not 

final, 151. 
m detinue, what, 156, 315, 351, 
in misprision of treason, 175. 
in hign treason, 242. 
on a special verdict, which concludes 

ap^ainst law, 283. 
against administrators, how and when, 

3"- 
the reason of it not expressed, and why? 

317. 
final given on what pleas, demurrers, &c., 

336. 
against one defendant,, though the other 

demurs, 341. 
against an executor, how to be, 349, 351. 
where good wiih or without per defaUam^ 

351. 
yudicatores terrarum. See Chester. 

their forfeiture a grievance, 255. 
yure patronatus, when proper, I2. 
Jurisdiction of several courts, 37. 

of the King's Bench, 94. 

where one not having it joins in giving 
judgment, 98, 183. 

of the common pleas in perjury, when, 

173. 
of the Spiritual Court, 187, 335. 

not in the Spiritual Court of a devise of 

land, 222. 

when to be specially laid in the count, 

353. 
of Stannary Courts, 354. 

Juror. See Challenge, Tales. 

his qualifications, 36, 71, 105, 151. 1$^ 

mis*retum of a venire^ when and how 

aided, 76. 
want of jurors in a franchise supplied by 

the sheriff, and well, 73. 
Decern tales, whence to come, 73. 
venue of a vill, when and why, 36, 205, 

327. 
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venue of a commote, when ? 6, 36. 

if a jury discharged, can be recharged, 8, 

309. 
venue, when transitorv, 11, 36^ 145. 

venue to try tender of nomage in Com'M. 

the lands lying in Com' S., 22. 
venire well without the names of the 

justices, 41. 
venire well, though it adds to the name 

of a place, 41. 
venue m attaint where the first action 

was, 73. 
not to find a verdict out of the issue, 90. 
withdraws without licence, excusable or 

not, 96. 
what jurors to pass in attaint, 97. 
necessity shall excuse the qualification of 

jurors, 97. 
sworn and adjourned, and sworn again, 

119. 
venue in escape, where, 145. 
twenty-four returned, tho* the writ sajrs 

twelve, 172. 
in replevin, when to be freeholders, 184. 
misbehaviour what, and how punished, 

190, 283. 
ought to give a positive verdict, 245. 
new venire^ where awardable, 309. 
venue, when well in trespass, trover, &c., 

340b 3+2, 343. 34«. 371. 
venue in debt lor rent, where, 354. 
visne to be as large as the issue, 357. 
venue in action for a false return, where, 

364. 
jury, where it has election, what damages 

to give, 365. 
jury may find assets at any place, 365. 
visne de D, or de vicim/o u, where both 

well, 365. 

Justices of Assise, how appointed, 234. 
ustices of Peace, indictments before them, 

158. 
what authority they have over each other, 

are to settle servants wages yearly, 245. 
Justification, may be for wounding, but not 
for murder, 206. 



K. 



King. See Aid, Prerogative, Protection, 
shall not have damages in a quare im- 

pedity 306. 
Hon procedatur Rege intensuUo^ when to 

be awarded, 9. 
his mandate cannot delay justice, 10. 
where he may join in an action, 16, 70. 
what he may grant or not, 16, 194, 263, 

338. . . 
deceived m his grant, 24, 51, 70, 203, 

260, 269, 282, 334. ^ „ 

can do no wrong, 24, 70, 78, 143, 1789 

209, 260^ 293, 339, 344. 



has a writ to the bishop in qwire impedit^ 

the effect of it, 27. 
his title appearing, tho' he is not a party, 

the Court must do him right, 222, 

227. 
any subject may appeal the person who 

injures him, 28, 90^ 334. 
what must be expressly mentioned in his 

patents, 32, 209, 215, 260^ 302, 334, 

347. 
may distrain, where? 60. 

where he cannot be tenant in common, 

70. 
the subjects bound to aid him in the 

kingdom, 71. 
on his demise, re-summons served for 

original, 74. 
remedy against him by petition, where, 

and the course of it, 78, 118, 130. 
no action against him, 85. 
cannot dispose of his crown, seaports, 

&c., 85, 172, 194, 335. 
IS not bound by any custom, nor by 

fictions of law, 90, 314. 
may have a distringas with tales, before 

a default of jurors, 95. 
cannot alter the law by patent, 106, 311. 
his grants how construed, 112, 121, 148, 

194, 214, 216, 269, 274, 282, 287, 309, 

334- 

a distress cannot be taken upon his pos- 
session, 121. 

can take only by record, 133. 

not to lose by the neglect of an ofiicer, 

133. 
takes an inheritance by what words ? 133, 
^ 235, 295. 
has an interest m the lives of his subjects, 

139 
what acts of an usurper good, 140, 171, 

179, 2ia 
may change the issue of law or fact, 143. 
need not join in demurrer on evidence, 

143. 
his patents coYistrued liberally, 148^ 214, 

232, 274, 282, 287, 309, 334. 
may licence, with a non obstante, what is 

not malum in se, 163, 338. 
entail of the crown, how construed, 168. 
his demise, how it operates on judicial 

proceedings, 169. 
his execution removes the body and the 

executions at the subject's suit, 170, 

220. 
cannot grant a power to make judges, 

&c., 172, 338. 
his challenge to the array, when and 

where received and tried, 178. 
his challenge to the favour, 178. 
where his grant is an estoppel, or not, 

199. 
the law presumes in his favour, 201, 224, 

312. 
where bound by the law, 208, 
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recital or non obstante^ where necessary 

in his grants 209, 333. 
ndictmenis do not abate by his demise, 

210. 
what is part of his name or not, 215. 
not bound by statutes unless named, 219, 

338. 
where he has remedy against three 

several persons for his debt, 224. 

what lands of his debtor liable and how, 

237i 312. 
where damages for the subject shall be 

levied before the fine to the king, 256. 
a lapse does not incur against him, 260. 
cannot take lands from spiritual persons, 

275- 
cannot avoid his grants for nonage, 287. 

not prejudiced by the act of another, 289. 

is supream head of the church, 297. 

what mines belong to him, 302. 

shall have the benefit of statutes, tho' 

not named in them, 307. 
may make a court of law but not a court 

of equity, 31 1, 
judges are ex officio to take notice of 

statutes concerning him, 334. 
being tenant in tail may bar it by fine, 

338. 
his demise, its consequence as to suits, 

339. 

what he may pardon, 338. 

does not lose his patronage by usurpation, 

344. 
King's Bench, may sit after term, 68. * 

judgment there, where reversible, 147, 

221. 
may inquire of forcible entry, &c., 200. 
of what courts it may reverse the judg- 
ments, 221. 
Knight, who formerly compellable to be 

Icnights, 98. 
. four knights chuse the grand assise, 98. 



L. 



I,ANCASTER, See Dutchy of. 
Lands, where not bound, if not in posses- 
sion, 271. 
Lapse, when it can incur or not, 12, 44, 

307. 
Law of nature immutable, ^» 

of the land, certainty therein of great 
benefit to the subjects, 155. 

ought not to be violated, 329. 
Lease, from such a day, when to com- 
mence, 146. 

of a parson, avoidable, and how, 204, 

275- 
what of tenant for life, avoidable, 274. 

Leet, its jurisdiction, 149. 

who to be sworn there, 228. 

Lessee for years. See Termor. 

Levari facias against a cl^rk, 212. 



I 



Lex nil facit frustra^ 275. 
LiberUUe prooanda^ where triable, %y. 
Licence of the plaintiff, how pleaded in 
trespass, 9a 

of the king liberally construed, 214. 

where revocable or not, 215. 

to go out of the kingdom, is revocable, 
229, 262. 

of the king by parol, when good, 303. 
Limitations of actions, 29, 197, 210^ 217. 

cases, and grounds thereof, 54, 210, 217. 

bv what statutes, 210. 

if^ these statutes bind the king, 339. 
Limitations of estates against law cannot 

take effect, 89. 
Lincoln, attaint there, where tried, 189. 
Litigiousness of a church, what, 12. 
Livery, where it was to be sued, 122. 

of seisin, where not necessaiy, 239. 
London, customs there, which good, 90, 

319. 
customs there, how tried, 24, 9a 
custom for devises, 124. 
of foreign attachment, the custom there, 

149. 
error there how brought, 149. 
Lord and tenant, where the lord may be a. 

trespasser against his tenant, 180. 
Lordship marcher. See Marches of Wales. 
LunaticK and Lunacy. See Norn eempos 
fttentis. 



M. 



Magna Chart a, comfirmed and altered 

^ by subsequent statutes, 2. 
Mainprize, the course and manner of it, 

139. 
where an appeal of death does not lie 
against one let go by mainprize, 14a 
Maintenance, what is not so, 100, 119, 
320, 371. 
what is so, ill, 119, 320. 
in buying; debts, 117. 
Man, that island not governed by the laws 

of England, 202. 
Manor, the lord, pro tempore may well 
grant copyholds, 258. 
where he may fell timber, 263. 
may be a copyhold, 371. 
Manslaughter, what is so or not, 25. 
Marches of Wales, what, 6. 
Market overt, 90, 206. 
Marriage, under fourteen years made valid 
ab initio by consent of the male at 
fourteen years of age, and of the 
female at twelve, 103. 
a contract under seven years of age, 
null, 104. 
Master, if he may maintain his servant's 
suit, or not, 100, iii. 
servant kills his mistress, it is petty 
treason, iia 
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Medietas lingua, to whom allowable, and 

when, 223, 253. 
Merchants, their controversies where to be 

determined, 142. 
by what laws to be determined, 142, 

164. 
Mines which belong to the king, 302. 
Miscomputing, when it shall not vitiate, 

, . 349. 355- 

Miscontinuance, what, 62, 65, 351. 

Misnosmer, where amended after judgment, 

26. 
what, not amendable, 124. 
where it avoids a lease made by a 

corporation, or not, 221, 246, 248, 

294. 
what hinders, not a devise, &c., 246. 
of a juror in a return amended, 291, 367. 
Misprision of felony, the punishment, 160. 
of treason, the punishment, 160, 225, 

253. 
of treason as to coin, 175, 225. 

of treason in abettors, 253. 
Money. See Coin. 

numbered, by what action to be re- 
covered, 213. 
Month, how counted to incur a lapse, &c., 

507. 
Murder, what is not so, 25, 318. 

plea what and when therein, 51, 206. 

where both are principals, 188. 

cannot be justified, 207. 

the intent joined with the event, 318. 

several instances of it, 318, 319. 
Mute, standing mute, the punishment, 176. 

in treason or appeal of felony, has not 
peinfort 6- dure, 233, 253. 



N. 



Name. See Corporation, 
of confirmation, 109. 
a man may have divers sirnames, 171. 
of dimity, 215. 
of dignity not to abate a writ, when? 

305. 
Naturalization better than denization, 337. 
Ne exeat Regnum, 96. 
Necessity, excuses want of income in a 

juror, 97. 
where it is a rule to the judges, 348. 
Neglect of an officer, where it shall not 

hurt a record, 133. 

Nisiprius, what, 20, 

where and before whom grantable, 43, 
44. 

at what time grantable, 124. 
Nobility. See Peers. 
Nonage. See Infancy. 
Non compos mentis, how to be aided, 45. 

Cannot plead his incapacity against his 
own deed, and wbv ? 45. 

Favoured in law, 328. 



Non obstante in patents, where good, 174. 
helps a non-recital, 333. 
in pardons, its use, 339. 
Non-residence, when and for whom intro- 
duced, 296. 
Nonsuit, judgment where not given upon 
it, but upon the verdict, 66. 
what default causes it, and what a re- 
traxit, 87. 
in replevin, its effect, 137* 
as to one, where it serves the other de- 
fendant, 340. 
Non-tenure, when a good plea, 17. 
Non-venue of justices, when cured by re- 
attachment and hab^ corp^, 67.^ c. 
Non-user, a cause to seize a franchise, & 

347- 
Notice, where it makes a collector liable to 

the king's creditor, 166. 
where and to whom necessary, or not, 

283, 297. 308, 323, 343, 356, 366, 369. 
to the patron of the incumbent's death, 

where necessary or not, 297. 
Nullity, what, 30, 280. 
makes nut tiel record, a good plea, 

280. 
Nusance, what abateable or not, and when, 

280. 



O. 



Obligation, when absolute or void, 126. 
saved though the condition not literally 

performed, 138. 
Offences. See Striking in Westminster 

Hall, &c. 
Office and officer ; misuser of it a forfeiture 

and the principal shall answer, 12a 
what neglect, &c., a forfeiture, 12a 
neglect of officer where not to hurt a 

record, 133. 
who capable of it, or no , 140, 250, 251 
title where to be made, or not, 14a 
where assignable, or not, 151. 
where deputy may be, or not, 151, 250, 

251. 
grantable to more than one or not, and by 

whom grantable, 152, 250, 251, 320. 
if necessary to be found for the king 

upon attainders, 179. 
judicial, where imcompatible, or not, 

221. 

officers several named, by whom ap- 
pointed, and for how long, 224. 

what officers may do afler their offices 
determined, 224. 

who may traverse an office, 225. 

office to be indented, &c. , 226. 

office incident to another, where not 
grantable during the vacancy of the 
principal, 238. 

where it continues entire after a discent 
to co-parceners, 250. 
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if determined by the King's demise, 

340. 
Outlawry, where a good plea or not, 42, 

115, 136. 
where the outlaw shall save his goods 

pending his writ of error, 128. 
where reversible, with or without writ of 

error, 125, 128. 
of an officer for not rctuming'a writ, &c., 

133. 
where pleadable afler imparlance, 140. 

in the King's Bench, reversible there, 
165. 
Oxford, custom there for possession, 23. 
Oyer and tfrminer, when to issue, 10. 

superseded, and procctUndo thereon, 10. 



P. 



Pannage, what, and seisin thereof, how ? 

310. 
Parceners, if each is seised in right of the 
others, 47. 
how to sue or defend, 47. 
where one may be barr'd for a moiety, 

47. 
Pardon, how construed, 121, 200, 215, 

232, 248, 278, 292. 
dischaiges a subsequent fine, when and 

how, 119. 
when it does not discharge the informer's 

part, 121. 
with exceptions how pleaded, 139, 279. 
the benefit to be allowed to the prisoner, 

tho' waived, 139. 
pleadable after judgment, 147. 
Its effect against an execution, 169. 
of murder, good, by what words, 174, 

200. 
of the king's debt before judgment, its 

effect, 186. 
of homiddc se drfettdendo^ of course, 

191. 
of felony, helps not an attainder, 200. 
of all onences, how far to extend, 202. 
where it discharges not a debt due by the 

offender, 215. 
how it alters the judgment in trespass, 

.333. 
with non obstante^ 339. 

stavs the trial on an indictment, 344. 
Parishioners liable to poor-rates, who, 359. 
Parliament, when the word first used, i. 

what it is, I. 

judicature there, 25, 260. 

privilege of the members, 127. 

act mentioned to be made by king and 
lords, not good, 178. 

on what day it begins, 232. 
Parol. See Averment. 

where it shall demur for the nonage of 
the tenant, 106, 218, 219. 



what revocations may be by parol, 166. 
grant or licence of the king, where good 
or not, 302, 303. 
Parson, when and of whom to have aid, 
57. 67. 
cannot charge the parsonage, 58. 
his lease avoidable, and how, 204. 
Part or Parcel, what shall be so deemed, 

342. 
Partition, by whom and how, 217. 
Patentee of the king, his remedy against a 

later patentee, 136, 231. 
Patents, how construed, 33, 38, 148, 226, 

235. 
vacated, when the king is deceived in his 

grant, 83, 334. 
cannot alter the law, 106. 
what mistake shall not avoid it, 140. 
construed liberally, 148, 334. 
how to be pleaded, 148. 
tho' disallowed for faulty pleading, may 

be pleaded at another time, 148. 
voidable by duress, 235. 
of profits, void, when the office is taken 

away, 236. 
when necessary to be shewn, or not, 

347. 
Pawning does not vest a property as a sale 

in open market, 90. 
Payment what sufficient before auditors, 72. 
Pedlars hawking are vagabonds, 349. 
Peers, their privileges, 12, 116. 
before whom, and how tried, 79. 
may be compelled to give surety of the 

peace, when, 116. 
how many chaplains they may qoalify, 
296. 
Peine fort and durf, in what case, or not, 

176, 233. 
Penal statutes, action on them, where, 239. 
Perjury, when punishable in the Spiritual 

Court, 187. 
Peterpence, what and by whom granted, 

84. 
Petition of right ought to contain all the 
King's titles, 219. 
-petitioning, what a great offence, 352. 
Petty customs, what, §1. 
Piepowder Court, what, where, and how 

held, 142, 218. 
Piracy, where it does not bind property, 
though attended with a sale, 164. 
how triable, 235. 

a grant of the goods of pirates, how con- 
strued, 356. 
Pica, See Repugnancy; double, where 
allowable or not, 82, 336. 
double, when cured, 24. 
what good to an indictment of felony, 51. 
what good to an indictment or appeal of 

muraer, 51, 206. 
insufficient, the defendant cannot have 
judgment, though he has a verdict, 
75.76. 
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what, good before auditors, 72, 146. 
on what plea an inquest shall be taken, 

or not, 74. 
aAer the last continuance, 93, 156, 157, 

332- 
aided by a verdict, when, 93. 

pleas given by statutes, 1 18, 325. 

to a bond of indemnity, 119. 

what is not a double plea, 121, 184, 

I9r. 

taken against the party pleading, 127, 

177. 
what may.be after imparlance, or not, 

140, 141. 

amounting to the general issue, ill, 144. 

of letters patents by what words, ill, 147. 

for lessee for years, in assise, 152. 

what not good to an obligation, 165. 

ou^ht to be categorical, 181. 

with concurrentibui his qua injure re- 
quimntur^ well, 181. 

where it ought to be special, 324. 

no man shall take benefit in pleading, of 
his own wrong, 330. 

on which judgment Bnal shall be given, 
or not, 330. 

sufficient in substance or not, when? 372. 
Phnarty^ which bars a quare imptdit^ 
117. 

what in the case of the king, or of a sub- 
ject, 297. 
PUne ndminisiravitt how to be pleaded, 

75. 
what is good evidence thereon, or not, 

192. 

Pluralities, the king may dispense with 

them, 221. 

when and for whom introduced, 296, 297 

Poor, the king cannot dispose of penalties 

in statutes in their favour, 338. 

what are inhabitants within the Statute of 

Eliz., 359. 

Possession, who shall be said to have it, 

257. 
Pcstnaius, what, 337. 

Power, not pursued, 18, 45, 92. 

when to be pursued strictly, 145. 

when joined with an interest, and not 

pursued strictly, 223. 

Prebend, an assise of darrein presentment 

does not lie of it, i. 

Precedents, make an act good which had 

otherwise been void, 161. 

and forms are to be preserved, 173, 

368. 

Pracipe quodreddat^ proclamations therein, 

30, loi, 132. 

Pramunire, when to maintain a suit in the 

Spiritual Court, 201. 

formerly no felony to kill one attainted 

in prtcmunire^ 203. 

where to maintain the pope's supremacy, 

249. 295. 
forfeiture in it, how far to extend, 314. 



Prerogative. See King, 
when it shall not divest a chattel vested, 

Prescription, when well found, 14, 
in a que estate^ when good, 29. 
what it is, 29. 
length of time to take away an election, 

53. 
for a way, where good, 152. 

to hold pleas for any sum or damage, 358. 

Presentation to a church, is not grantable 

when it is void, 250. 

Presentment. See Inquest. 

Presumption of law, 11. 

by length of time, 53. 

the property of money ascertained by 

presumption, 213. 

Principal and accessary. See Accessary. 

in what case both are principals in mur« 

der, 188. 

shall answer for his deputy, when ? 224. 

shall maintain an action for a rescous 

against his deputy, 346. 

Prisoner, if juror or party is prisoner, 44, 

who shall not be said a prisoner, 140. 

for an offence, shall answer a civil action 

in the Common Pleas, 173. 

in execution, ought to assign errors in his 

proper person, 181. 

of the Fleet, when in Hertford Gaol in 

whose custody, 233. 

Privilege, not to be pleaded aAer an impar* 

lance, 141. 

See Parliament, Peers. 

for suitors in the Courts above, to be 

allowed or not, and how, 173, 174, 

Process, faulty when aided by appearance, 

62, 64. 

in what case it must be right, 62, 64* 

discontinuance of it aided, how? 62, 64. 

if discontinued by the king's demise, 

339. 
the abuse of it, where actionable, 351. 
Prohibition, lies if Spiritual Court meddles 

with temporal matters, 95, 335. 
where a suit is for the fourth part of the 

tithes or move, 117, 
if the Spiritual Court meddles with a de 

vise of land, 222. 
may lie after sentence, 335. 
Promise, collateral if it binds, and whom ? 

291, 318, 368. 
where assumpsit does not lie, 321, 362, 
mutual, make a consideration, 325. 
Property, special, what and how, 61. 
alteration thereof prevented by leagues 

of princes, 164. 
alteration thereof by the right of war, 

206. 
Protection, disallowed for incertainty, 9. 
how lon|; to continue, 31, 
lies not in dower, 56. 
lies not for service in the kingdom, or in 

places of peace, 71, 
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when allowable or not» 93, 103, 117. 
• where it does not lie, 103. 
the use of it, 117* 

cannot enlarge a prisoner in execution for 
debt, 220. 
Proviso. See Condition. 

when it is a condition, 288. 
Purchase, what is a good word of purchase, 

or not, 208. 
Purchaser, the eider preferred, 40. 
Purpresturty to build in a forest without 
licence, 242. 



Q. 

Qua est eadcm^ where necessary, loi. 
Quantum itteruit^ what a good considera- 
tion therein, 350. 
Quare impedit^ lies of a prebend, I. 
' the judgment therein, 2, 355. 

for whom it lies, 2. 

brought against the bishop and others, 
what judgment, 12, 44, 279. 

when it lies, 1, 12, 117, 203, 204, 2ii. 

the force and effect of it, 16. 

X'nst two, 44. 
re a writ may be to the bishop for 
the plaintiff, and another for one of 
the aefendants, 104. 
title therein, when good without a pre- 
sentation, 191, 204. 
pleas therein, 205, 279. 
points inquirable therein, 211, 279. 
damages therein, when or not, 212, 307. 
if costs therein, or not, 307. 
Quarter-Sessions, where to be held, 218. 
Que estati\ who may prescribe in it, and 
for what, 29. 
not good for a rent in gross without a 
deed, 185. 
Queen, dowager, marries a common person, 

yet remains a queen, 107. ^ 
Quo tuarrnnto, judgment therein aAer two 
defaults, 151. 



R. 



Ransom, what it is, i60| 241. 

Rasure. See Deed. 

Ravishment of ward, joined with battery, 

27. 

may be before justices of oyer, &c., 27, 

judgment therein, 186. 
Reattachment, its effect, 67. 
Receit, of the reversioner, 68. 

of a termor, by statute, how construed, 

204. 

Receiving stolen goods, if felony, 32. 

Recital, in the king's grant, ^here it pre- 
vents an estoppel, 200, 209. 
in the grant of a subject, where it does 
not prevent an estoppel, 274. 



false, its effect, 274. 

where necessary in the king's grant, or 

not, 333. 
of a statute in a count what sufficient, 

354. 
Recompence in value to the king s grantee, 

80. 
Record, what is part of it, or not, 28, 162. 
when not removed by writ of error, 34, 

68. 
if pleaded, how to be brought into conxt, 

123. 
avoided only by a record, 130, 160, 179^ 

224, 358, 364. 
not hurt by the neglect of an officer, 

133- 
rasure thereof, where felony, i6a 

Recovery, common what, and when and 

why invented, 268, 277. 

common, when compleattd, 266. 

if good to bar the estate-tail, 266. 

avoidable, by what matter in fact, 267. 

common, suffered by an infant, well, 

329. 
Recusant, his punishment, 326. 

Redisseisin, the sheriff judge in it, 183. 

inquisition there, in what place to be 

taken, 183. 
^e^ie inconsulto, awardable on the sugges- 
tion of a stranger, 106. 
in trespass, ejectment, &c., 162. 
Relation to the next antecedent, 182. 

to a former day, 267, 324, 369. 
Release, of personal actions, its force, i8w 
when it must be pleaded, 21. 
of demandant made after the vouchee 

entered into warranty, cannot be 

pleaded by the tenant, 109. 
where a vouchee may plead the release, 

&c., 109. 
where it shall stay execution, or not, 147, 

292. 
by whom and to whom to be made, 199^ 

292. 
of all actions and demands, its operation, 

207. 
by cestuy que uu, of a bond, not good, 

231. 
of one party in a suit, if to hurt his 

companion or not, 295. 
after what plea, it cannot be given in 

evidence, 305. 
may be by the plaintiff of part, and judg- 
ment for the residue, 313. 
to one joint defendant, its effect, 341. 
Remainder for years expectant on a lease 

for life, is good, 264. 
how it differs from a reversion, 265. 
contingent, how to be supported, 265, 

302, 36a 
contingent, how destroyed, 302. 
he in remainder not to be prejudiced by 

another's waiver of the particular estate, 

366. 
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Remitter of an heir in tail, 5a 
in i%hat case the heir in tail not remitlcdi 

124, 197, 239. 
under the king's grant, 199, 209. 
voUns nolens^ in what case, 367. 
Rent follows the nature of the land, 197, 

210. 
Replevin, where the advowry may pursue 

it, or the plaint, 190. 
Replication, where it destroys the plaintifTs 

title, or not, 185. 
Repugnancy, between the plea and evi- 
dence, ill, 21, 305. 
in pleading to be avoided, 24, 177, 287. 
in clauses in a deed, which void, 105, 

201, 264. 
abates a writ of error, 159. 
in an Act of Parliament, the saving void, 

200, 220. 
in common recoveries, 267. 
in fines as in deeds, 176. 
between certificates, the latter void, 370. 
Request, where necessary or not, 271, 280. 
Resceit. Ste Receit. 

Rescussor^ punished though the warrant in- 
sufficient, 92. 
imprisoned, though the return insuffi- 
cient, 135. 
of a felon, is a felon, 171. 
of a debtor liable to the debt, and in- 
dicted and fined, 308, 343, 346. 
Respondeat ouster^ when awarded, or not, 

?37. 
Restitution. See Forcible Entry. 

on reversing a judgment, when, 286. 
Resummons. See Revivor, 
on the king's demise served for an origi- 
nal, 74, 162, 339. 
Reteiner of chaplains, what good or not, 

296, 297. 
Retraxit, when and judgment .thereon, 87, 

309. 
what is not a retraxit, 309. 

Return irreplevisable for the avowant in 

replevin, when, 182. 

for tne avowant, if some part is found 

with him, 187. 

Return of process, how tried, whether it is 

by the proper officer, 75. 

by coroners, when insufficient', 92, 369. 

false or insufficient, how punished, 108, 

364. 
of the venire and habeas corpora , vary, 

where immaterial, 125. 
when an averment may be against it, 103, 

131* 324. 
punishment for not making it, 133. 

certainty requisite therein, 135. 

of a rescous, where not good, 244. 

what insufficient on a//i/ri>j replevin, 245. 

mis-return aided by statute, 327. 

false, an action lies and where, 364. 

Reversion, what it is, 333. 

what passes by a grant of it, &c.| 342. 



Revivor and extinguishment, 22. 

of plea by re-summons, 30, 339. 
Robbery, where money is given pursuant to 
an oath extorted, 60. 
an attempt to rob is not robbery, 60. 
Royalties which the king cannot dispose of, 
85. 



S. 



Safe conduct, the benefit of it, 142. 
Sale in a market, what good or not, 90. 
of things in action, not good, and why, 

117. 
of piratical goods, where it does not 

bmd the property, 164. 
by the sheriff, where good or not, 285. 
Sanctuary abolished, 167, 171. 
Satisfaction, what is not so, 355. 
Scire facias, after a judgment in annuity, 
its effect, 57. 
upon the tenor of a record, when good, 

67. 
to repeal patents, if the king was de- 
ceived in his grant, 70, 133, 136. 
two nihils, when and where garnish- 
ment or not, X 10. 
in error in quare impedit for either 

party, 211. 
ought to follow the original in the same 
county, 320. 
Seisin, joint or sole, 47. 
where traversable, or not, 187. 
of part in right of the whole, 210. 
of pannage, or of a rent how to be, 310. 
Seisure, for the king, not on a grand cape^ 

131. 
Self-defence, in case of a gaoler, 25. 

Sequatur sub suo periculo is not returned, 

the judgment, 107. 
Servants. Sec Master and Servant. 

their wages to be settled yearly, 245. 
Severance of a demand or of parties, 12, 

13. 35- 
Sheriff or not sheriff, how tried, 98. 

of two writs, which to obey, 83. 

ought to obey a writ of common law, 

before a writ of chancery, 71. 
where the sheriff of an adjoining county 

may execute a writ, 7. 
under-sheriff may be made by parol, 75. 
deceit lies against him, if the tenant was 

not summoned, 75. 
process regularly is directed to him, not 

to the coroners, 108. 
may be laid aside as to the venire on 

suggestion of the parties, 108. 
his false or insufficient return how 

punished, 108, 118, 172, 364. 
averment against his return. See Aver- 
ment, 
where amerced for returning too small 

issues, 163. 
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returns only twelve jurors, amerced, 172. 
wlicn he may disavow the return of a 

writ or not, 229. 
how he is appointed, 241. 
if rescous excuses him, 244, 
what sale by him binds or not, 285. 
action for a false return where and by 
whom, 364. 
Shewing of deeds or patents where neces- 
sary or not, 336, 347. 
Sirnames. See Surnames. 
Slander (of the publick. See False News.) 
See Words, 
of a title, what is, or not, 264. 
of an attorney, 284. 

well laid, without saying mcUithse^ 290. 
of a person, what description sufficient, 

320. 
by maliciously indicting, 330. 
Socage in capite^ what it was, 137, 361. 
Soldiers, felony in them not to serve, 

when? 294. 
Special property. See Property. 
Spiritual Courts. See Jurisdiction, 
suing there, vflicn pr<emunire, 201. 
their sentences to be credited, 317. 
Spiritual persons, their privil^es, 212. 

their power over their estates, 249. 
Stannary Courts, 354. 
Statutes, how to be exp>ounded, 2, 234, 235, 
236, 241, 246, 252, 262, 296, 315, 372. 
whether a statute in the affirmative can 

repeal an affirmative statute, 97. 
penaJ, when construed by equity, iii, 

253, 315. 
the words of them, when and how to be 

pursued, 127, 145. 
general and particular, affirmative and 

negative, how construed, 129, 246. 
king and lords cannot make a statute, 

178. 
which construed strictly, 188, 189, 250, 

296. 
special, when they repeal each other or 

not, 201, 219. 
all the subjects are parties, 235. 
penal, the penalties where to be reco- 
vered, 239. 
which concerns the Prince of Wales, are 

publick Acts, 305. 
continue in force, though the records 

destroyed, 306 
Statutes merchant or staple, when to be 

certified a second time into chancery, 

or not, 161. 
the process in them, what, 161. 
Stealing any reclaimed fowl, is felony, 

197. 
Striking in Westminster-Hall, &c, how 

punished, 48. 
Summons and severance in ravishment of 
ward, 27. 
in what cases may be, 4$. 
their effect, 45. 



where between parceners, 47, 217. 

where the tenant not summoned shall 

not lose his land, 107. 

Stipenetleas, cases where it lies, 63, 65, 

loi. 

when delivered earl^ enough, loi. 

when grantable agamst a capitis pro fini^ 

128. 

supersedes the king's possession, where 

he has no title, 1^3, 136. 

of privilege, where it lies, or not, 141. 

in quare impeditodhe writ to the bishop, 

211. 

where it does not lie, 227. 

of restitution in forcible entry, by whom 

to be granted, 231. 

Supplicavit against a peer, 116. 

Surety of go<^ behaviour, it's extent, 173. 

where drunkenness is a good cause to 

demand it, 174. 

Surnames. Their origin, 88. 

not a consideration to raise an use, 88. 

Surplusage, does not vitiate, 50, 56, 191, 

195. 233, 288, 327, 334, 353, 357. 

373. 
does not help a verdict, though it might 

have been well pleaded, 185, 211. 
Surrender, by tenant for years, where it 

may be, or not, 275. 
Survivor. See Actions. 



Tail, tenant in tail cannot be seised to an 

use, 198 
Tales de circumsteuUibus^ where grantable, 

9. 
decircumstantihus in Eyre & Trailbaston, 

9. 
by whom awardable and when, 372. 

Tenant for life, how he may forfeit, 269. 

Tenant in common, by what words made, 

284. 

Tenant in tail {see Tail) after possibility of 

issue extinct, 68. 

he shall not have aid, and why ? 68. 

in tail, his acts paramount those of the 

remainder-man, 267. 

whether he ought to have power to bar 

the tail and remainder, 269. 

in tail, what he forfeits in treason, 313, 

339- 
Tender, where it intitles to a supersedeas of 

an execution, 63. 

and It ficore prist plcAded, 112. 

in replevin, for damage done, 137. 

where necessary or not, 275. 

tenderer, where to give notice, or not, 

356. 
Tenure, where traversable or not, 187, 

234. 
Termor, what a good plea for him in an 
assise, or not, 152. 
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where not receivable to falsify, 204. 

fine levied by him, void, 272. 

in what case he cannot surrender, 275. 
Terms and their adjournments, 240. 

the judges ex officio to take notice of 
them, 362. 
Time, when material or not, 89, 362. 

where necessary, to be certainly expressed , 

134. 
from such a day to such a day, how con- 
strued, 146. 
what shall be said reasonable to perform 

an award in, 146. 
what reasoDable to perforin a condition 
in, 270^ 271. 
Tithes. See Tythes. 
Title, where to be made or not, 140. 
for a rent in gross, if without a deed, 185. 
when good in quare impcdit, without a 
presentation, 191. 
Toll, where necessary to be paid, 90. 
Tourn, indictments for statute offences 

taken there are void, 130. 
Trades, within Stat. 5 El. 310. 
Traverse. Set Averment. Inquest, 
when the sheriff's return maybe traversed, 

103. 
where an affidavit of the king's messenger 
cannot be traversed, 229. 
Treason, the imagination, when punish- 
able therein, 96. 
as to the coin, 175. 
what evidence necessary therein, 220, 

251. 
challenge therein, 220. 
misprision thereof, 225, 253. 
no peine fort &* dure therein, 233. 
by duress to the king's person, 235. 
judgment therein, 242. 
trial where to be, 220, 251, 253. 
no forfeiture therein of lands in outer 

droit, 252. 
to conspire beyond sea to invade the 

kingdom, 253. 
if refusing to serve as a soldier be 

treason, 294. 
forfeiture therein, 314. 
Trespass lies for a commoner for damage 
done in the common, 154. 
for default of inclosure, when ? 159. 
vi &* at mis where against the servant, 

though not against the master, 187. 
vi 6r» armis its punishment, 188. 
vi &* armis for the tenant against the 

lord, where ? 188. 
for taking dogs, &c., 209. 
• novel assignment therein, what, &c., 287. 
of damages and costs against several de- 
fendants, 292. 
the visne therein, 340. 
Trial. See Tryal. 
Trover for money, 213. 

what plea therein, ill, 358. 
Trust, breach thereof severely punished, 44. 



I 



cannot be averred, 124. 

breach of it by a servant, 142. 

feoffee in trust commits treason, &c., 
the land is 1 -st, 194, 228. 

is not grantable, and where not forfeit- 
able, 228. 

of a lease for years, if assignable, 260. 

of land, if forfeited for treason, 261. 

where equity will relieve concerning it, 
261. 
Tryal, of peers, how and before whom, 79. 

whether attached or not, how to be tried, 
82. 

where jurors in a former trial shall join 
or not, 126. 

who were summoners, how to be tried, 

132. 
infancy tried by the judges, 132. 
if an issue between A. and B. shall 

determine the same point between A. 

and C, 137.^ 
of an issue joined in the petty bag in 

chancery, process therein, 143, 144. 
of averments against the sheriff's return, 

153. 
of felony, failed because the two counties 

could not join, 160, 196. 
of an appeal of death, where the stroke 

in one county, and the death in 

another, 176. 
cannot be, when a venue b [not laid in 

the count, 180, 332. 
when in the proper county or not, in 

treason, 220, 251. 
per medietatem lingua, when ? 223, 253. 
what makes a trial, 251. 
where the plaintiff may choose the 

county, 250. 
of a grant of lands, where to be, 343, 

369. 
of barretry at sessions of peace, on what 

day, 348. 
of a title to land must be by writ, not by 

commission, 353. 
if a manor be a copyhold, 371. 
Turn. See Tourn. 
Tythes, action for them on the statute, 

how? 304. 
are due for agistment, 306. 
treble value recovered therein, how to 

be, 347- 



V. 



Vacancy of archbishoprick, 206. 
Vagabonds, hawking pedlars are such, 349. 
Variance between the writ, &c., 26, 373. 
between the issue and venire in com* 

banc\ where it shall not hurt, 76. 
between the return of the venire and 
habeas corpora, where immaterial, 125. 
between a writ and a statute im- 
material, and why, 127. 
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what material, or not, 170, 315, 320, 

357, 364. 373- 
variance between the replevin and the 

plaint, 190. 
between the two counts in the common 

pleas, where not material, 357, 364. 
of a count from the true style of the 

court, 369. 
Venire. See Jury. Vill. 
Venue. See Jury. Vill. 
Verdict, finds the substance, when, 13, 14, 

122, 19s, 196, 283, 288. 
when help& the count, or not, 23, 196, 

326. 
helps discontinuance, 26. 
imperfect, the remedy, 27. 
when not hurt by surplusage, 56, 288. 
judgment given on it, and not on the 

nonsuit, 66. 
verdict, contrary to what record, good, 

108. 
helps the replication, when, 181. 
where surplusage in it, operates not, 

though the matter might have been 

pleaded, 186, 212. 
where good, though the jurors misde- 

meaned themselves, 190. 
ought to be positive, 245, 361. 
special, amended many terms afterwards, 

273- 
against a confession, void, 278. 

special, concludes against law, what 
judgment thereon, ^3. 

proves a debt, 326. 

where it makes the issue good, 357. 

where it makes the plea good, 372. 
Vi &* armis, in what mdictment not neces- 
sary, 346. 

where necessary, or not, 357, 367. 
View, had in assise, 36. 

if grantable in dower, or not, 1 15. 

may be after imparlance, 140. 

how and by how many jurors, sufficient, 

147. 
not necessary on mAil dtat, &c., in 

waste, 236. 

Vill, where necessary See Trial, 36, 180, 

ZZ^^ 359. 
what shall be understood a vill, 36, 320, 

322. 
where a parish shall be so intended, 340, 

343. 
Villainous judgment. See Conspiracy. 

Visitors of corporations, who, 294. 

Visne. See^VLxy, Vill. 

Universities, their jurisdiction and how 

grounded, 105, 126. 
saved by statute from the Statutes of 

Dissolutions, 211. 
Void, an indictment which is void has no 

effect, and hindeis not a second, 

161. 
bishoprick not void by attainder of the 

bishop, 212, 216. 



Vouchee may assign error between the 
demandant and tenant, 74; 
shall be aided by a reversal by the tenant, 

by cntring into warranty becomes 

tenant to the demandant, 109. 
where he may have an audita querela^ 109. 
Voucher and counterplea, what judgment 

therein, 39. 
of a stranger in antient demesne, 46. 
where it may be, 46. 
Use, what confdderation will raise it, or not, 

89, 226, 242, 263, 287, 316, 360. 
.not forfeitable at common law, 194. 
where it may be averred, or not, 198. 
who may not be seised to it, 198. 
on what consideration, and how raised 

without inrollment, or not, 208^ 287, 

289, 316. 
of a fine or recovery, when it may be 

declared, 219, 225. 
when to vest after declaration thereof, 

&c., 226. 
when revocable, or not, 226. 
forfeitable for treason or felony, 228b 
a deed necessary to raise it, 242. 
resulting by construction of law, 253,289. 
where it does not result, 272. 
contingent, when suspended or not, 301. 
by what words in a deed well raised, 362. 
Usury, the intention issuable in it, 95. 
what contract is not usurious, 265, 266, 

309. 
if punishable by the Spiritual Court, 308. 
Utlary. Sec Outlawry. 



W. 



Waiver and disagreement, where eflfec- 
tual, 48. 
of an estate not to be to the prejudice of 
him in remainder, 366. 
Wales, 6, 7. 

voucher there, 46. 
false judgment there, 25. 
error there, where corrected, 77. 
how dower might be demanded there, 66. 
the next English counties to it, 66. 
error there in quod ei deforceat^ 279. 
Prince thereof, is Duke of Cornwall at 
his birth, 306. 
Warrant of attorney, when entered early 
enough, 75. 
want thereof, when and how to be 
assigned for error, 150. 
Warrantia charta^ by whom and where, 46. 
Warrantia diei^ what, 102. 
Warranty, by what words created or not, 39, 
counterplea thereof, &c., 39. 
in antient demesne, 46. 
in Wales, 46. 

when it makes the vouchee tenanti 87^ 
109. 
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on what things it falk, 190. 

how far it extends, when the vouchee 

enters into it generally, 269. 
where it may be used as a warranty, and 

where as a covenant, 319. 
Warranty collateral, 21, 38, 48, 56, 57, 58, 

190, 302. 
Waste. See Year, Da^, and Waste, 
where severely punished, 44. 
entire or several damages, 122. 
when the view not necessary therein, 

236. 
writ thereof lay not at common law, 236. 
inquiry of damages therein, where to be 

held, 288. 
where it becomes dispunishable, or not, 

29a 
Way, what it is, and if an assise lies of it, 

19, 22. 
what remedv for a way in gross, 19, 22. 
Westminster Abbey, its privileges, 26. 
Westminster Hall, striking there, sitting 

the Courts, 48. 
Will, contrary devises, the last shall stand, 

105. 
when to be construed by legal presump- 
tions, 253. 
where it shall be construed to limit an 

use, 281. 
construed different from a deed, to create 

a tenancy in common, 284. 
construed different from a grant by the 

presumed intention of the testator, 303. 



Witnesses, named in a deed, 53. 

how many necessary in treason, 220, 251. 
Words, scandalous, of tneking how punished, 

222. 
scandalous of an attorney, &c., 284, 331, 

332, 347, 348, 350, 361, 368, 371. 
Set Slander. 
Writs, their forms to be pursued, 27, 62. 

64, 211. 
of error, is a commission not an action , 

28, 15a 
of error, what it removes, 28, 162. 
what is not a plea therein, «8. 
abateable, where not error, 36, 77. 
the course antient and modem of a writ 

of error, 39, 150. 
judicial well, if good in substance though 

a circumstance in the form be foulty. 

49. 
of cosinage, when used, 5. 

of right, proceedings thereon, 98, 151. 

of error, when it is not a supersedeas after 
CO* so, executed, 10 1. 

original, is no part of the record, 162. 

to certify, or remove records, to whom 
directed, 167. 

original, issue only out of Chanceiy, 191. 

what omission in an elegit makes the exe- 
cution erroneous, 327. 

Y. 

Year, Day and Waste, 2, 135. 
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